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I. INTRODUCTION

Clergy malpractice, which is one type of professional liability, is currently a
very controversial subject. Professional liability pertains to actions brought
against professional persons in their capacity as professionals. 1 The cause of
action primarily focused on in this article is professional negligence, otherwise
known as malpractice. The malpractice of a professional, such as a cleric, may be
described generally as "the negligence of a professional in the exercise of that profession."2 Therefore, in order for liability to be imposed on a professional person,
there must be "an act by a person who, [while] engaging in a particular profession

* Professor of Law, Thurgood Marshall School of Law; LL.M., University of Pennsylvania; J.D. Texas Southern
University; B.S., Cheyney University.
1. John W. Wade, An Overview of ProfessionalNegligence, 17 MEM. ST. U.L. REv. 465 (1987); see also Constance F. Fain, ProfessionalLiability, 5A PERSONAL INJURY: ACTIoNS, DEFENSES AND DAMAGES§2.05 (MB 1991)
[hereinafter Fain, ProfessionalLiability.]
2. Martin Weinstein, SUMMARY OF AMERICAN LAW 522 (1988) [hereinafter Weinstein]; see also Fain, Profes-

sionalLiability, supra note I.
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under license or other privilege, fails to exercise the requisite care and skill reasonably required of like professionals; and who, by virtue of that negligence,
causes . . . injury to the person to whom the professional duty is owed." 3 A claim
for clergy malpractice generally pertains "to the area of pastoral counseling. The
basis of such a claim is the alleged wrongful conduct or advice of the member of
the clergy in causing the situation presented for counseling to further deteriorate." 4 One writer has identified other labels which have been given to clergy malpractice claims, such as ministerial malpractice, pastoral counseling liability,
spiritual counseling malpractice, and theological malpractice.'
Civil claims against clergypersons, asserting malpractice regarding such things
as spiritual ministry, spiritual counseling and/or pastoral counseling, have been
litigated only in the last eleven years under the guise of clergy malpractice. 6 The
courts, however, have recognized a number of suits against the church regarding

3. Weinstein, supra note 2, at 522; see also RESTATEMENT

(SECOND) OF TORTS

§ 299A (1986); Fain, Profes-

sional Liability, supra note 1.
4. Ann Britton, Religious Organizationsand Institutions, 5A PERSONAL INJURY: ACTIONS, DEFENSES, AND
DAMAGES, § 1.03[2][C], at 27 (MB 1986). Clergy malpractice has also been described as "the failure to exercise
the degree of care and skill normally exercised by members of the clergy in carrying out their professional duties." Byrd v. Faber, 565 N.E.2d 584, 586 (Ohio 1991); see, e.g., Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct.
App. 1987). In this case, a complaint was filed by a husband and wife alleging six causes of action, including
ministerial malpractice. Id. at 549. Among other things, the plaintiffs sought damages from the defendant, a clergyman, for negligent counseling. Id. at 550-54. See also Strock v. Pressnell, 527 N.E.2d 1235 (Ohio 1988). In
Strock, the court relied on Hester and dismissed a clergy malpractice suit against a Lutheran minister, who was
accused of participating in a voluntary sexual relationship with the plaintiffs wife. Id. at 1239-40. The plaintiff
and his wife were receiving marital counseling from the minister. Id. at 1236-37.
The following articles address the subject of clergy malpractice and other clergy issues: Lawrence M. Burek,
Note, Clergy Malpractice:Making Clergy Accountable to a Lower Power, 14 PEPP. L. REv. 137 (1986) [hereinafter Burek, Making ClergyAccountable]; Chase, Clergy Malpractice:The Cause ofAction ThatNever Was, 18 N.C.
CENT. L.J. 163 (1989) [hereinafter Chase, The Cause ofAction That Never Was]; Kimmerly Anne Klee, Note,
Clergy Malpractice:Bad News for the Good Samaritanor a Blessing in Disguise?, 17 U. ToL. L. REV. 209 (1985)
[hereinafter Klee, BadNews]; Greg Slater, Note, Nally v. Grace Community Church of the Valley: Absolution for
Clergy Malpractice?, 1989 B.Y.U. L. REv. 913 [hereinafter Slater, Absolution for Clergy Malpractice]; and
Stephanie D. Young, Note, Sexual Molestation Within America's Parishesand Congregations:Should the Church
be "Thy PriestsKeeper'?, 91 W. VA. L. REv. 1097 (1989) [hereinafter Young, Sexual Molestation Within America's Parishes].
5. Slater, Absolution for Clergy Malpractice?, supra note 4, at 915 n.10; see, e.g., Hester v. Barnett, 723
S.W.2d 544, 549 (Mo. Ct. App 1987) (complainants asserted ministerialmalpractice); Lund v. Caple, 675 P.2d
226,230 (Wash. 1984) (the court referred to the negligence theory as pastoralmalpractice);see also Baumgartner
v. First Church of Christ Scientist, 490 N.E.2d 1319, 1323 (I11.App. Ct. 1986) (The court considered a plaintiffs claim of ChristianScience malpractice).
Before filing a complaint for clergy malpractice, one must determine whether the person who is being sued is
indeed a member of the clergy. The word "clergy" relates to "an individual who, as a result of ordination, licensing procedures, or some other form of entitlement which is recognized and practiced by the particular religious
group with which that person is affiliated, . . . provides counseling, pastoral care, and guidance to group members or those seeking his or her guidance." Paul B. Butler, Churches and Clerics on Trial -Strategies for the Litigant, in ToRr AND RELIGION 14 (ABA 1990).
6. There is no record of any cases asserting clergy malpractice prior to 1980 when Nally v. Grace Community Church of the Valley, 763 P.2d 948 (Cal. 1988), cert. denied, 490 U.S. 1007 (1989) was filed. The complaint in Nally was originally filed on March 31, 1980 entitled, "COMPLAINT FOR CLERGYMAN
MALPRACTICE: WRONGFUL DEATH, NEGLIGENCE, OUTRAGEOUS CONDUCT...." Nally v.
Grace Community Church of the Valley, 204 Cal. Rptr. 303, 309 (Cal. Ct. App. 1984).
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nondoctrinal issues for over 100 years.' Furthermore, it appears there has been an
increase in the number of tort actions against clerics and religious establishments
for professional misconduct since 1980 when Nally v. Grace Community Church of
the Valley 8 was filed.' One reason for this apparent escalation may be the fact that
fundamentalist10 churches are getting more involved in personal, spiritual and psychological counseling relationships with parishioners and others. This movement
by fundamentalist churches towards greater involvement in the field of psychological counseling, as well as the litigious nature of society, indicates a possible increase in future clergy malpractice litigation. 1' Consequently, many
cleric-counselee relationships have resulted in negligent counseling and/or sexual
misconduct engendering a number of lawsuits. These lawsuits include assertions
of negligent counseling by a Protestant minister resulting in a parishioner's suicide,' 2 negligent marital counseling resulting in a sexual relationship between a
Roman Catholic priest and a parishioner,13 and disclosure of confidential communications by an ordained Baptist minister to church officials and parishioners. 14
This writer believes that clergy malpractice has been historically ignored and hidden to a great extent, and that it is clearly a grave and critical problem that must be
resolved without delay.
This article presents an overview of the clergy malpractice problem with emphases on negligent counseling, sexual misconduct, and other clergy misdeeds.
The topics covered concern the imposition of a duty on the nontherapist clergyperson, the response of the judiciary and the church to the clergy misconduct problem, training programs, statistics and church policies regarding clergy sexual
misconduct, and referral of counselees to appropriate professionals.
II.

THE IMPOSITION OF A LEGAL DUTY:
PROPOSED STANDARDS

A. The Cleric'sDuty of Care
Regardless of whether a tort cause of action is based on negligent or intentional
conduct, it entails a violation of a legal duty owed by the tortfeasor to the person
7. See, e.g., Battig v. Hartford Accident & Indem. Co., 482 F. Supp. 338 (W.D. La. 1977), affd, 608 E2d
119 (5th Cir. 1979); Coolbough v. St. Peter's Roman Catholic Church, 115 A.2d 662 (Conn. 1955); Sullivan v.
First Presbyterian Church Waterloo, 152 N.W.2d 628 (Iowa 1967); Whittaker v. Sandford, 85 A. 399 (Me.
1912); Bruce v. Central Methodist Episcopal Church, 110 N.W. 951 (Mich. 1907); Gostkowski v. Roman Catholic Church of the Sacred Hearts of Jesus and Mary, 186 N.E. 798 (N.Y. 1933); Hudson v. Church of The Holy
Trinity, 166 N.E. 306 (N.Y. 1929); Guinn v. Church of Christ of Collinsville, 775 P.2d 766 (Okla. 1989);
Magnuson v. O'Dea, 135 P. 640 (Wash. 1913); Hellstern v. Katzer, 79 N.W. 429 (Wis. 1899).
8. 204 Cal. Rptr. 303 (Cal. Ct. App. 1984).
9. The complaint in Nally was originally filed on March 31, 1980. See Nally, 204 Cal. Rptr. at 309.
10. Fundamentalism stresses "beliefs based on a literal interpretation of the Bible." WEBSTER's NEW TWENTIETH CENTURY DICTIONARY OF THE ENGLSH LANGUAGE UNABRIDGED 742 (2d ed. 1970).
11. Burek, Making Clergy Accountable, supra note 4, at 137-38; see also Fain, ProfessionalLiability, supra

note 1.
12. Nally v. Grace Community Church of the Valley, 763 P.2d 948 (Cal. 1988).
13. Destefano v. Grabian, 729 P.2d 1018 (Colo. Ct. App. 1986), affd inpart and rev'd in part, 763 P.2d 275
(Colo. 1988).
14. Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987).
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who was harmed. 1" Consequently, a defendant will not be subject to liability for
negligence unless the complainant can prove the existence of a duty to use reasonable care, that there was a breach of that duty, and that the breach of the duty proximately or legally caused the damage. 16
In the context of negligence, a duty is "a legally sanctioned obligation" owed by
one person to another. 7 For instance, the court in Nally v. Grace Community
Church of the Valley, 8 identified several factors that must be weighed in deciding
whether a duty of care is in fact present in a given case.1 9 Those factors comprise
the following:
[F]oreseeability of harm to [the injured party], the degree of certainty that [he] suffered injury, the closeness of the connection between [defendants'] conduct and the
injury suffered, the moral blame attached to [defendants], the policy of preventing
future harm, the extent of the burden to the defendant[s] and consequences to the
community of imposing a duty to exercise care with resulting liability for breach,
and the availability, cost, and prevalence of insurance for the risk involved. 2"
The Nally case involved a wrongful death suit filed by decedent's parents against
a Protestant church and its pastors (nontherapist counselors) seeking damages for
the death of their son, who committed suicide due to allegedly negligent spiritual
and personal counseling. 2 The plaintiffs asserted that the defendants negligently
dissuaded the decedent from procuring professional counseling for his psychological problems.22 A consideration of the duty factors stated previously resulted in the
court concluding that Protestant nontherapist pastoral counselors did not have a
special relationship with or control over the decedent, whom the counselors may
have known might commit suicide.23 Consequently, the pastoral counselors were
"..."24
not legally obligated to "refer a suicidal person to a professional therapist .
.25
negligence
for
liability
no
be
could
there
decedent,
to
Since there was no duty
B. ProposedStandards of Care
Standard of care comprises one component of legal duty. A complainant must
identify the applicable standard of care in a malpractice case in order to present
appropriate evidence to the judge and/or jury concerning the required conduct of a

15. A "tort" is "a private or civil wrong or injury resulting from a breach of a legal duty that exists by virtue of
society's expectations regarding interpersonal conduct rather than by contract or other private relationship."
Steven H. Gifis, LAw DICTIONARY 482 (1984) [hereinafter LAW DICTIONARY] (emphasis added).
16. Nally v. Grace Community Church of the Valley, 763 P.2d 948, 956 (Cal. 1988), cert denied, 490 U.S.
1007 (1989).
17. LAW DICTIONARY, supra note 15, at 148.

18. Nally v. Grace Community Church of the Valley, 763 P.2d 948 (Cal. 1988).
19. Id.
20. Id. at 956.
21. Id. at 948.
22. Id. at 952.
23. Id. at 958.
24. Id.
25.Id. at 964.

1991]

CLERGY MALPRA CTICE

defendant. Standard of care pertains to the behavior or conduct required of an individual in a given situation.28
The reasonable person standard is basic and has been defined as "that degree of
care which a reasonably prudent person should exercise under the same or similar
circumstances.1"27 It has been stated that professionals and persons who engage in
work requiring special skills must exercise a standard of minimum skill, knowledge, ability, training and competence possessed by members of that profession,
trade or calling in good standing, in addition to exercising reasonable and ordinary
care in what they do. 28 Suits against religious establishments and clergypersons
have addressed the applicability of the professional standard to this unique group,
as well as issues germane to the clergy malpractice cause of action. 29 Consequently, if a court determines that the professional standard applies in a case, the
clergy professional may be held liable for damages if the court finds that his conduct has not conformed to what a reasonable, prudent, competent professional
would have done under similar circumstances.
Various standards of care have been recommended by scholars for imposition
on a clergyperson who holds himself out as a competent counselor. The urgency
and the seriousness of the clergy malpractice problem mandates the application of
a realistic standard. The following standards of care have been suggested and critiqued: 1) the secular standard; 2) the state of the art standard; and 3) the denominationally specific standard."
1. The Secular Standard
The secular standard of care has been described as temporal or nonreligious. It
is the same as the standard applied to mental health professionals, such as psychiatrists and psychologists.3 1 For instance, in the case of psychiatrists, the duty is the
same as the obligation owed by any other physician to his patients. 32 It has been
stated that "[a] psychiatrist must exercise the same degree of care that a reasonably

26. W. PAGE KEETON, ET AL., PROSSER AND KEETON ON THE LAW OF TORTS 164-208 (5th ed. 1984) [hereinaf-

ter PROSSER AND KEETON ON TORTS]; STUART M. SPEISER, ET AL., THE AMERICAN LAW OF ToRTs § 9:4, at 1010-18
(1985) [hereinafter AMERICAN LAW OF TORTS]; see also Fain, ProfessionalLiability, supra note 1, § 1.02.
27. WILLIAM P. STATSKY, WEST'S LEGAL THESAURUS/DICTIONARY 713 (1985) [hereinafter WEST'S LEGAL DicTIONARY]; see also Fain, ProfessionalLiability,supra note 1, § 1.02.
28. AMERICAN LAW OF TORTS, supra note 26, § 15: 1, at 318-19; PROSSER AND KEETON ON TORTS, supra note
22, at 185; WILLIAM L. PROSSER, ET AL., CASES AND MATERIALS ON TORTS 177 (8th ed. 1988) [hereinafter TORTS];

see also Fain, ProfessionalLiability, supra note 1, § 1.02.
29. See, e.g., Nally v. Grace Community Church of the Valley, 763 P.2d 948 (Cal. 1988); Milla v. Tamayo,
232 Cal. Rptr. 685 (Cal. Ct. App. 1986); Destefano v. Grabian, 763 P.2d 275 (Colo. 1988); Baumgartner v.
First Church of Christ Scientist, 490 N.E.2d 1319 (11. App. Ct. 1986); Strata v. Patin, 545 So. 2d 1180 (La.
App. 1989), writdenied, 550 So. 2d 618 (La. 1989); Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987);
Byrd v. Faber, 565 N.E.2d 584 (Ohio 1991); Lund v. Caple, 675 P.2d 226 (Wash. 1984). The preceding cases
and others are discussed infra in section Il of text and notes 46-213.
30. See Making Clergy Accountable, supra note 11, at 152-54.
31. Id. at 152; see also Fain, ProfessionalLiability,supra note 1, § 2.05[3] [b].
32. Debra L. Hardegree, Comment, Why Psychiatrist-PatientSex is Medical Malpractice:The Mishandlingof
the Transference Phenomenon, 13 AM. J. TRIAL ADvoc. 747, 755 (1989) [hereinafter Why Psychiatrist-Patient
Sex is MedicalMalpractice];see also Fain, ProfessionalLiability, supra note 1, § 2.03 [3][b].
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prudent psychiatrist would exercise under the same or similar circumstances." 3
This standard emphasizes the importance of a psychiatrist's skill, expertise, care,
and diligence in carrying out his responsibilities to his patient.
Writers and courts have voiced criticism and rejection of the secular standard
and its applicability to members of the clergy."a The reason for this reaction is the
inconsistencies between the methods or techniques used by the cleric-counselor
and those used in the conventional secular counseling models. The nontherapist
cleric-counselor's training and education are different from the licensed psychiatrist or psychologist in that the cleric-counselor's training is based on religion, and
the mental health professional's training is non-religious. Since the cleric-counselor's advice to parishioners may be foundationally theological in nature, it may
be unreasonable to impose the mental health professional standard of care on
members of the clergy.3" For instance, the court in Nally v. Grace Community
Church of the Valley3" concluded as follows:
[Tihe duty to prevent suicide (heretofore imposed only on psychiatrists and hospitals
while caring for a suicidal patient) or the general professional duty of care (heretofore imposed only on psychiatrists when treating a mentally disturbed patient)
should [not] be extended to a nontherapist counselor who offers counseling to a potentially suicidal person on secular or spiritual matters.37
2. The State of the Art Standard
The state of the art standard of care is premised on the state of the art of psychotherapy. This standard requires that one stay abreast of psychological principles
and trends; therefore, the clergy standard of care for those involved in pastoral
counseling would not remain stationary. 3' The essence of the state of the art standard is, "as the knowledge and understanding of psychological principles and therapeutic methods and concepts increases and improves, so should the quality of
counseling offered by the clergy . . . . Thus, the clergy would be required to
have elemental psychological knowledge, and by implication, an awareness of
emerging psychological trends and patterns. 39
The state of the art standard has been scrutinized and rejected by one student
author as an irrational solution.4 The primary reason given for disapproval of this
standard is that it would be impractical to expect clerics to stay abreast of the de-

33. Why Psychiatrist-PatientSex is MedicalMalpractice, supra note 28, at 755-56.
34. See, e.g., Making Clergy Accountable, supra note 4, at 152; Nally v. Grace Community Church of the
Valley, 763 P.2d 948 (Cal. 1988); see also Fain, ProfessionalLiability,supra note 1, § 2.05[3][b].
35. Burek, Making Clergy Accountable, supra note 4, at 152; see also Fain, ProfessionalLiability,supra note 1,
§ 2.05 [3] [b].
36. 763 P.2d 948 (Cal. 1988).
37. Id. at 960-61.
38. Burek, Making Clergy Accountable, supra note 4, at 153; see also Fain, ProfessionalLiability,supra note 1,
§ 2.05[3][b].
39. Burek, Making Clergy Accountable, supra note 4, at 153.
40. Id.
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velopments in psychology, and to embrace principles and techniques which may
contradict the cleric's theological philosophy.41 On the other hand, one might assert that a logical prerequisite to a member of the clergy engaging in psychological
counseling and related activities is the appropriate training and an understanding
of psychological principles, concepts, and methods of therapy. Although such a requirement may appear logical to some, forcing a cleric to adopt psychological principles and techniques may conflict with his theological beliefs.42
3. The Denominationally Specific Standard
The denominationally specific standard calls for a general comparison of a cleric's conduct with that of other clerics in the community who promote similar religious philosophies.' More precisely, this standard is "based on the accepted care
demonstrated by other members of the clergy within the sect and the scope of
training in the community."" This standard would require the court to scrutinize
and determine the cleric's religious doctrinal philosophy in order to compare his
conduct with other clerics in the community who express similar views." s
III. JUDICIAL RESPONSE

TO NEGLIGENT COUNSELING,
SEXUAL MISCONDUCT AND OTHER CLERGY MISDEEDS

Cleric-counselors are confronted with a myriad of parishioners' concerns relating to marriage, mental and physical illnesses, employment, poverty, substance
abuse, and relationships in general. It is in relation to these pastoral and spiritual
counseling responsibilities that clergypersons, churches, and other religious organizations have been sued for alleged negligence and intentional torts. "Pastoral
counseling," a sub-class of "spiritual counseling,"46 has become quite controversial in recent years. Pastoral counseling has been defined as "the use by clergy of
counseling and psychotherapeutic methods to enable individuals, couples, and
families to handle constructively their personal crises and problems in living. Pastoral counseling draws on insights from contemporary understanding of human
personality, therapeutic methods from current counseling approaches, and scrip-

41. Id.
42. Id. at 152.
43. Id.; see also Fain, ProfessionalLiability, supra note 1, § 2.05[3][b].
44. Burek, Making Clergy Accountable, supra note 4, at 152.
45. Id.
46. Spiritual counseling pertains to "a counselor establishing a helping relationship that assists others to better
understand themselves and the situations in which they find themselves, to help find solutions to problems, and to
offer emotional support when a problem cannot be solved." Patrick I. Shea, ConstitutionalIssues Involved in Regulationof SpiritualCounseling andthe Duty to Train, in TORT AND RELGION F4 (ABA 1990) [hereinafter Spiritual
Counselingand the Duty to Train]. References to the Bible and Church teachings may be used by cleric-counselors
in carrying out this function. Id.; see also Fain, ProfessionalLiability, supranote 1, § 2.0514][a]. Another source
has defined spiritualcounseling as "the advice a member of the clergy renders to meet the spiritual, emotional,
and religious needs of the communicant." Hester v. Barnett, 723 S.W.2d 544, 551 (Mo. Ct. App. 1987).
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tural and theological resources."'47 Negligent pastoral counseling appears to be the
nucleus of the clergy malpractice theory. '
Most persons who have filed clergy malpractice suits have not experienced success in the courts. The courts appear to be reluctant to impose liability on clerics
and religious establishments for such things as negligent counseling resulting in a
parishioner's suicide,4" negligent performance of marital counseling resulting in
sexual misconduct, 0 disclosure of confidential communications," alienation of
affections,52 fraud and deceit, 3 defamation,' invasion of privacy,5 5 intentional infliction of mental distress,5 6 and negligent supervision and hiring resulting in sexual misconduct.5 7 The judicial opinions that follow represent a case law survey
illustrating how the courts in various states have resolved clergy malpractice issues.
In 1984, in Lund v. Caple,s8 the Supreme Court of Washington decided a case
filed by a male spouse seeking recovery from a clergyman for negligent impairment of consortium and outrage (intentional infliction of mental distress directed
at a third person) .5 Additionally, the plaintiff sought compensation from the
church for the church's own negligence in hiring and retaining the clergyman, and
for the wrongful acts of the clergyman under the doctrine of respondeat superior.60
The component of the action based on the negligence theory was referred to by the
court as "pastoral malpractice."61 The husband in Lund asserted that he was
harmed as a result of a sexual relationship between Caple, a cleric, and his wife.62
The intimate relationship began after the completion of marital and personal counseling sessions conducted by the pastor, which the wife attended alone.6" When

47. Spiritual Counseling and the Duty to Train, supra note 46, at I; see, e.g., Nally v. Grace Community
Church of the Valley, 763 P.2d 948 (Cal. 1988); Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987).
48. See cases discussed infra in section III in text and notes 46-213; see also Fain, ProfessionalLiability,supra
note 1,§ 2.05[4]1b1.
49. See, e.g., Handley v. Richards, 518 So. 2d 682 (Ala. 1987); Nally v. Grace Community Church of the
Valley, 763 P.2d 948 (Cal. 1988).
50. See, e.g., Destefano v. Grabian, 729 P.2d 1018 (Colo. Ct. App. 1986), afd in part and rev'd in part, 763
P.2d 275 (Colo. 1988) (affirmance of dismissal of claim for negligent marital counseling).
51. See, e.g., Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987).
52. Id.; see also O'Neil v. Schuckardt, 733 P.2d 693 (Idaho 1986), affd after remand, 797 P.2d 729 (Idaho
1989).
53. See, e.g., Milla v. Tamayo, 232 Cal. Rptr. 685, 687 (Cal. Ct. App. 1986).
54. See, e.g., Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987).
55. Id. But see O'Neil v. Schuckardt, 733 P.2d 693 (Idaho 1986).
56. See, e.g., Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987); Lund v. Caple, 675 P.2d 226 (Wash.
1984).
57. See, e.g., Byrd v. Faber, 565 N.E.2d 585 (Ohio 1991); Lund v. Caple, 675 P.2d 226 (Wash. 1984); John
P. McNicholas, Responsibilityof the Religious InstitutionalEntity or its Officers for Sexual (Mis) Conduct of the
Clergy-RecentDevelopments, 1989-90, ToiR AND REuGION M 15 (ABA 1990) (citing Doe v. O'Connell, No. 860077 (R.I. Super. Ct. 1989) (mem. op.).
58. 675 P.2d 226 (Wash. 1984).
59. Id. at 228.
60. Id.
61. Id. at 230.
62. Id. at 228.
63. Id.
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Caple was confronted by church officials regarding the affair, he terminated the
adulterous relationship and resigned as pastor.4
The court considered the theories asserted by the plaintiff and affirmed the
lower court's dismissal of the case holding that the abolition of "alienation of affections actions [by this court] extends to those cases in which a lone spouse sues a
third party for alleged sexual misconduct with his or her spouse and seeks only loss
of consortium damages. "'In other words, the court rejected the plaintiffs suit because it was an independent alienation of affections suit disguised as a negligence
action, which implies "the possibility of a vengeful motive or a so-called 'forced
sale' on the part of a wronged husband.1"66 Most loss of consortium actions are
maintained by both spouses because one element of such a claim is "a separate,
direct injury to a spouse."67 Although the plaintiff alleged his wife's extramarital
relationship caused her to suffer mental distress, which in turn harmed the marriage (because the plaintiff was deprived of his wife's services and companionship), the court stated that such a claim unequivocally satisfied the elements of the
tort, alienation of affections, which was abolished. 8
Finally, the court in Lund refused to allow recovery for intentional infliction of
mental distress (outrage),69 because this tort requires that the plaintiff be present at
the time of the defendant's extreme and outrageous conduct.7" Since the plaintiff
was not present during the sexual misconduct involving the cleric and the plaintiffs wife, and the plaintiff did not learn of the conduct until several months after it
began, he was not entitled to recovery.71 The plaintiffs presence at the time that
the alleged extreme and outrageous act occurred is a vital factor in an action for
outrage because the tort requires that the defendant's conduct be directed at a third
person,72 who in this case would have had to be the plaintiff.
In 1986, the Appellate Court of Illinois in Baumgartnerv. FirstChurch of Christ
Scientist,73 affirmed the trial court's dismissal of five counts of plaintiffs fourth
amended complaint which asserted ordinary negligence, intentional or reckless
misconduct, medical malpractice, Christian Science malpractice, and constructive trust against the Mother Church.74 In Baumgartner,the plaintiff, executor of
the decedent's estate, initiated a wrongful death action against the Christian Sci-

64. Id.
65. Id. at 231.
66. Id.
67. Id. at 229.
68. Id. at 230. According to the Supreme Court of Washington, an action for alienation of affections requires
proof that the following elements have been met: "(I) an existing marriage relationship; (2) a wrongful interference with the relationship by a third person; (3) a loss of affection or consortium; and (4) a causal connection
between the third party's conduct and the loss." Id. Most states have abolished this cause of action or narrowed it
significantly by statute or case law. O'Neil v. Schuckardt, 733 P.2d 693, 696-98 (Idaho 1986).
69. Lund v. Caple, 675 P.2d 226, 229 (Wash. 1984).
70. Id. at 228-29.
71. Id. at 229.
72. Id.
73. 490 N.E.2d 1319 (Ill. App. Ct. 1986).
74. Id.

MISSISSIPPI COLLEGE LA WREVIEW

[Vol. 12:97

ence Mother Church, a Christian Science practitioner, and a Christian Science
nurse.7" The plaintiffs complaint alleged that the decedent's acute prostatitis condition deteriorated, and he died ten days after he began receiving Christian Science treatments.76 When the decedent stated his desire to receive medical
treatment for his illness instead, he was discouraged by the Christian Science
practitioners and told he would die if medical care was procured.7 7 Furthermore,
the decedent was led to believe he was being cured, and he altered his will leaving
one-half of his estate to the Mother Church at the insistence of one of the practitioners. 78
Regarding the plaintiff's assertion that the defendants should have been held liable based on Christian Science malpractice, the court declined to find a basis for
such recovery. 79 The court in Baumgartnerconsidered the issue of whether the defendant-practitioners departed from the standard of care of an ordinary Christian
Science practitioner and nurse when they treated decedent for his illness.8" Relying on the United States Constitution, the court stated that the "Constitution dictates that the only entity with the authority . . . to determine whether there has
been a deviation from 'true' Christian Science practice is the Christian Science
Church itself."8 According to the United States Supreme Court, "the first amendment bars the judiciary from considering whether certain religious conduct conforms to the standards of a particular religious group. 82 In short, the court felt that
the first amendment prohibited intrusive examinations of religious tenets and doctrines by civil courts in order to establish the standard of care applicable to the "ordinary" Christian Science practitioner, and whether the defendant-practitioners in
Baumgartnerfailed to comply with that standard. This issue was nonjusticiable
because it required an assessment of Christian Science beliefs and the validity
thereof. 83
ONeil v. Schuckardt,84 a 1986 Idaho Supreme Court case, involved actions for
alienation of affections and invasion of privacy brought by a husband and his children against the Bishop, the Fatima Crusade Church, and various members of the
church." The church is "a fundamental sect of the Catholic Church [adhering to
Catholic beliefs] as taught prior to Vatican Council II, which concluded in 1967. 8
The sect viewed marriage between Catholics and non-Catholics as improper and

75. Id. at 1320.
76. Id. at 1321-22.
77. Id. at 1321.
78. Id. at 1321-22.
79. Id. at 1323.
80. Id. at 1323-25.
81. Id. at 1323; see, e.g., Thomas v. Review Bd. of Ind. Employment Sec. Div., 450 U.S. 707 (1981); Pfeifer
v. Christian Science Comm. on Publications for I11., 334 N.E.2d 876 (Ill. App. Ct. 1975).
82. 490 N.E.2d at 1323; see also Thomas, 450 U.S. at 716.
83. Baumgartner v. First Church of Christ Scientist, 490 N.E.2d 1319 (Ill. App. Ct. 1986).
84. 733 P.2d 693 (Idaho 1986).
85. Id.
86. Id. at 695.
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invalid in the eyes of God unless the non-Catholic received the appropriate religious instructions and consented to raising the children as Catholics. 87 Since the
plaintiff-husband was not Catholic, the defendants allegedly rejected the marriage
and told the plaintiffs wife that cohabitation with the plaintiff was a sin. 88 The
marriage ended in divorce, and the plaintiff was awarded custody of the five children. 89
The court in ONeil affirmed the trial court's granting of the defendants' motion
for a judgment notwithstanding the verdict regarding the alienation of affections
cause of action because the claimant failed to prove the requisite elements." Since
the court viewed the alienation of affections action as one that adversely affected
marriage, instead of preserving it, the 0 Veil court decided to abolish it in Idaho.9 1
The court noted several reasons for its abolition of the alienation of affections
claim.
[T]he nature of the action is primarily punitive . .. ; the action can rearrange the
marital assets which, if occurring around the time of divorce proceedings, makes it
difficult to balance the needs and abilities of the former husband and wife; the action
hurts the reputation of both spouses; the action diminishes the plaintiffs dignity and
injures his own reputation through the process of seeking money damages; and the
action can have a harmful effect on the children of the marriage.92
Consequently, the clergyman, church and members of the congregation were not
93
held liable under the alienation of affections theory.
Regarding the invasion of privacy claim, the trial court's judgment favoring the
defendants was reversed and remanded to the trial court. 94 The verdict was reinstated which awarded the children $50,000 and ordered a new trial for the husband.9" The evidence concerning invasion of privacy was competent, and it firmly
established that there had been an intrusion into the plaintiffs' solitude, seclusion,
or private concerns and affairs by invading the family's domestic privacy.98 Hence,
the plaintiffs were entitled to compensation for invasion of privacy.97
In 1987, the California Court of Appeals, Second District, in the case of Milla
v. Tamayo,98 affirmed the trial court's decision to sustain defendants' demurrer to

87. Id.
88. Id.
89. Id.
90. Id. at 696. The Supreme Court of Idaho stated that an action for alienation of affections requires: "(I) an
existing marital relationship; (2) an intent to alienate the spouse's affections by defendants' conduct; (3) an actual
alienation of the spouse's affection; and (4) a causal connection between defendants' conduct and the alienation
(proximate cause)." Id.
91. Id. at 698.
92. Id. at 697.
93. Id. at 696-98.
94. Id.
95. Id.
96. Id. at 698-701.
97. Id. at 701.
98. 232 Cal. Rptr. 685 (Cal. Ct. App. 1986).
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the following causes of action without leave to amend. 9 Plaintiffs, a female and
her parents, filed a complaint against a Roman Catholic Archbishop and seven
priests alleging civil conspiracy, negligence, clergy malpractice, professional malpractice deceit, and fraud and deceit.10 0 Although the seven priests were not parties to the appeal, their alleged sexual misconduct, as well as the Archbishop's
attempts to cover up the wrongful acts, formed the gravamen of the complaint. 0' 1
The plaintiffs (mother, father and daughter) in Milla sought damages because of
the alleged conspiracy by the seven priests to seduce the sixteen year old plaintiff,
which resulted in pregnancy and other harmful consequences. 0' 2 Rita Milla was a
sixteen year old devout Roman Catholic teenager who aspired to become a nun,
participated in church functions, and held the parish priests in high regard.' 03 In
short, Rita revered these individuals with whom she had developed a confidential
relationship, and they used this to their advantage by initially making sexual advances in the form of physical contact while in the confessional booth and in the
home of one of the priest's relatives. 0 Over a period of at least two years seven
parish priests utilized their positions to entice Rita to have regular sexual intercourse with them under the guise that such conduct was ethically and religiously
permissible, and acceptable in the eyes of God.' 5 Rita was warned to maintain
complete secrecy, which included a scheme devised by the priests to transport Rita
to the Phillipine Islands when it was discovered that she was pregnant.106 Rita's
parents were lied to, and the priests promised to support Rita while she was in the
Islands in order to keep the pregnancy incident a secret.'0 7 As a result of the priests'
failure to provide adequate financial support, Rita suffered malnutrition, illness
and nearly died during childbirth."0 8 Upon Rita's return to California, she was subjected to more sexual advances and was encouraged several times by certain
priests to remain silent when she complained about the priests. Rita was also told
who promised to investigate, that there was nothing he could do to
by a Bishop,
10 9
help.
The court in Milla denied recovery for civil conspiracy, clergy malpractice,
professional malpractice, and negligence because the one-year statute of limitations barred the actions.10 Plaintiffs' argument that the running of the statute of
limitations was tolled until the material facts were discovered or should have been

99.
100.
101.
102.
103.
104.
105.
106.
107.
108.
109.
110.

Id.
Id. at 687.
Id. at 685-86.
Id. at 687-88.
Id. at 687.
Id.
Id.
Id. at 688.
Id.
Id.
Id.
Id. at 689-90.
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discovered was unconvincing.111 Apparently, Rita was always aware of the material facts and was notified concerning the potential causes of action by October
12, 1982.112 The suit, however, was not filed until February 8, 1984, almost two
years after Rita became aware of her probable claims. 113
Finally, the Milla court declined to recognize claims against the Archbishop for
fraud, deceit, and professional malpractice.1 14 The court agreed with the trial
court that the facts were insufficient to constitute the above stated causes of
action." I Vicarious liability based on the respondeat superior doctrine could not
be imposed because the doctrine allows for "an employer

. .

. [to be] held respon-

sible for tortious conduct by an employee only if the tort is committed within the
course and scope of employment."" 6 The test of whether an employee's conduct
was committed within the course and scope of employment requires that the act be
one that is "required or instant" to the employee's responsibilities, and that the
wrongful act of the employee be reasonably foreseeable as a consequence of the
employee's duties."' The court concluded that sexual relations between a parishioner and seven priests was neither characteristic of the church nor reasonably
foreseeable.' 18 Indeed, "[iut would defy every notion of logic and fairness to say
that sexual activity between a priest and a parishioner is characteristic of the Archbishop of the Roman Catholic Church."" 9 Moreover, the court did not feel there
was any evidence presented which would lead one to conclude that the Archbishop
of Los Angeles ratified the prurient behavior displayed by the priests.12 0 For these
reasons, there was no liability based on respondeat superior. Additionally, the
parents were not able to recover for the sexual misconduct and deceit involving
their daughter due to the lack of a professional relationship between the Archbishop and the parents. 121

The Missouri Court of Appeals, in 1987, considered several causes of action
' Plaintiffs, husband
involving clergy wrongdoing in the case of Hester v. Barnett. 22
and wife, sued a Baptist clergyman alleging ministerial malpractice, alienation of
affections, defamation of character, intentional infliction of emotional distress, invasion of privacy, and interference with contract."'2 The trial court sustained the
defendant's motion to dismiss the above claims based on the plaintiffs' failure to

111. Id.
112. Id. at 690.
113. Id. at 688.
114. Id. at 690.
115. Id.
116. Id.
117. Id.
118. Id.
119. Id.
120. Id.
121. Id. at 690-91.
122. 723 S.W.2d 544 (Mo. Ct. App. 1987).
123. Id. at 549.
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assert claims upon which a court could grant relief.124 The court of appeals reviewed all six claims and affirmed the dismissal of two counts, ministerial mal128
practice (Count 1)125 and intentional infliction of emotional distress (Count IV).
The trial court s dismissal of four claims was reversed and the claims reinstated:
alienation of affections (Count II),127 defamation (Count III),128 invasion of pri-

124. Id.
125. For allegations contained in Count I, see Hester v. Barnett, 723 S.W.2d 544, 550-54 (1987).
126. Count IV pleads that:
20. Defendant, "with malicious intent to cause plaintiffs emotional distress intentionally did those actions
described specifically in other Counts knowing that Plaintiff Hazel Hester was nervous and suffered frequent and severe attacks of depression and knowing Plaintiff Harold Hester suffered from high blood
pressure and nervous tension and was subject to heart attacks all with the malicious design to cause emotional distress and aggrivate [sic] plaintiffs' known physical ailments all to their damage as hereafter more
specifically described."
Id. at 560.
127. For allegations contained in Count II, see Hester v. Barnett, 723 S.W.2d 544, 554-56 (1987).
pleads that the minister:
128. Count III
(a) delivered sermons from the pulpit of his church wherein the paster "wrongfully accused Plaintiffs of
crimes, stealing, abuse, physical and emotional cruelty to their [sic] spouse, her children and his stepchildren, Connie Wymer, Lee Wymer and Don Wymer"
(b) repeated these false remarks "[iun letters, memos, church bulletins and publications"
(c) made reports to the Missouri Hot Line for Child Abuse of false accusations by the pastor that the plaintiffs
abused the children and thereby subjected them to investigation by the Missouri Division of Family
Services.
(d) repeated these libels and slanders to neighbors of the plaintiffs in meetings the pastor organized and
directed for that purpose.
(e) uttered the specific untrue and defamatory remarks, among others, that
1. "Harold Hester is a thief who stole tools from a neighbor."
2. "Harold Hester does not pay his employees their earned wages."
3. "Harold Hester is an arsonist who burns down barns and other buildings."
4. "Harold Hester will cheat anyone out of anything."
5. "Harold Hester cheats the Government."
6. "Plaintiffs abuse their children mentally and physically."
7. "Plaintiffs do not love their children but use them to get work done."
8. "Plaintiffs beat their children so badly that they have bruises all over."
9. "Plaintiffs punish their children by forcing them to lie face down on the bed of a pickup truck and then
drive it over plowed ground and bumpy roads."
10. "Plaintiffs whip their children in an excessive and abusive manner."
11. "Harold Hester tried to punish Connie Wymer by knocking her into a ditch and then using a bulldozer
to cover her with dirt."
Id. at 556.
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vacy (Count V),129 and tortious interference with contract (Count VI)13 These
claims were ordered reinstated.131 Count II was reinstated as an alienation of
spousal affection claim, excluding the children. 32 Count V was reinstated as an
invasion of privacy claim on the intrusion upon seclusion theory only.133
With respect to the Hester court's decision to affirm the dismissal of the ministerial malpractice claim, it was felt that the plaintiffs' allegations were insufficient
to support a cause of action for clergy malpractice based on negligent counseling. 134 In essence, the plaintiffs' petition asserted facts indicating that the defendant, an ordained Baptist minister, offered to provide pastoral counseling services
to help the plaintiffs resolve their family problems. 135 The plaintiffs were told they
could trust and confide in the minister, and that all communications would remain
confidential. 136 Although the minister promised not to disclose the plaintiffs' private conversations regarding their three children, who were having serious behavioral and disciplinary problems, he disregarded his promise of confidentiality and
informed the deacons of the church, parishioners, and members of the community. 137 Furthermore, the minister attempted to turn the children against their parents, the spouses against each other, and communicated lies and accusations
concerning the parents from the pulpit, and through letters, memoranda, church
bulletins, and other publications. 138 This conduct on the part of the minister con-

129. Count V pleads:
21. Defendant has intruded upon plaintiffs solitude and seclusion by entering into plaintiffs' home under
the . . . [guise] of helping them and their family through family counseling and assistance with the children's behavior problems when defendant's true motive was to harm plaintiffs and for which he would not
have been permitted into their home had plaintiffs known defendant's true motive.
22. Defendant has made public by reporting to School Authorities, Juvenile Authorities, Law Enforcement Authorities and the Hot Line for Child Abuse certain untrue accusations, more specifically stated in
other Counts hereof for the intended purpose of disturbing the privacy of plaintiffs, subjecting them to
intrusion by investigators, social workers, psychologists and law enforcment officers intruding upon their
solitude and seclusion all to their damage as hereafter more specifically set forth.
Id. at 562.
130. Count VI pleads:
23. Defendant has enticed, harrassed, intimidated, threatened and caused employees of Plaintiffs to leave
their employ thereby rendering Plaintiffs unable to employ and maintain the necessary labor to conduct
their farming business, their earth moving construction business and their business of building and maintaining a lake and airplane landing strip on Plaintiffs' south farm.
24. Defendant's said actions are continuing today through the harrassment, intimidation and threats
against plaintiffs' only remaining employee, Mack Ellison.
25. Defendant's actions are intentional and malicious and calculated by defendant to harm plaintiffs' businesses and in fact harming his businesses by causing their employees to quit their employ and thereby
damage plaintiffs as more specifically set forth in the last paragraph hereof.
Id. at 563.
131. 723 S.W.2d at 564.
132. Id.
133. Id.
134. Id. at 554.
135. Id. at 550.
136. Id.
137. Id.
138. Id.
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tinued although he apologized to the plaintiffs and prayed to God for forgiveness in
their presence.13 9
The court in Hester acknowledged the existence of a clergyman malpractice
action for negligent counseling as pleaded in the complaint filed by the plaintiffs in
Nally v. Grace Community Church of the Valley, 14 the first case believed to have
advanced the clergy malpractice theory.141 Nally was addressed in detail and used
by the Hester court in analyzing the issue of whether Mr. and Mrs. Hester's case
14 2
asserted a cause of action for clergy malpractice based on negligent counseling.
The court held that the Hesters did not have a cause of action for clergy malpractice because:
[the] allegations of intentional disclosure of the confidential communications reposed in him [the minister] during the family counseling, the animus which
prompted ... [him], and the malicious purposes intended, are all iterated as separate counts in terms of established intentional torts: defamation, alienation of affections, invasion of privacy, and the intentional infliction of emotional distress. These
torts, however, do not depend for validity upon a standard of professional conduct
found, imposed and breached [that is, a malpractice], but upon the duty the law imposes on every person to avoid injury to another. 1"
Regarding the averment that the defendant "acted contrary to ministerial ethics
and against Missouri law . . . and against the standard of conduct imposed upon
ministers of the gospel,"" ' the plaintiffs contended that the Missouri law imposed
a minimum standard of care on members of the clergy profession, and a deviation
therefrom constituted malpractice and a breach of professional ethics.4' The
court noted that the intent of the Missouri law was to promote efficient cleric-communicant relationships; however, the law "has no effect beyond its actual
terms." 46 In brief, the minister's disclosure of confidential communications was
treated as a breach of a moral duty, not a legal duty; 47 consequently, no liability
was imposed for clergy malpractice.148
In 1987, in Handley v. Richards, 49 Justice Maddox of the Supreme Court of Alabama, in a special concurrence to apercuriamjudgmentof the court, utilized the
same reasoning in Hester v. Barnett, and concluded that the plaintiff failed to state
a cause of action for clergy malpractice or outrageous conduct. 50 This was a
wrongful death case, initiated by the administrator ad litem of the decedent's es-

139.
140.
141.
142.
143.

For more detailed allegations, see information supra note 128.
204 Cal. Rptr. 303, 304 (Cal. Ct. App. 1984).
Handley v. Richards, 518 So. 2d 682, 683 (Ala. 1987) (Maddox, J., concurring specially).
Hester v. Barnett, 723 S.W.2d 544, 550-54 (Mo. Ct. App. 1987).
Id. at 554.

144. Id.
145. Id.
146.
147.
148.
149.
150.

Id.

Id.
Id.
518 So. 2d 682 (Ala. 1987) (Maddox, J., concurring specially).
Id. at 687.
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tate, alleging that the decedent committed suicide as a result of clergy malpractice
and outrageous conduct on the part of the defendant, a minister. 5 1 The decedent
15 2
and his wife were being counseled by their minister for marital difficulties.
During the time that the couple was being counseled, the minister and the decedent's wife engaged in a serious sexual affair, which resulted in the wife attempting
to obtain a divorce from her husband.153 The pre-existing marital problems, as
well as the minister's deceitful manner of counseling the couple and the sexual
misconduct, led the decedent to attempt suicide by an overdose of drugs. 5 4 He ultimately succeeded by hanging himself.155 Although the court in Handley recognized that clergy malpractice and intentional tort claims were actionable, it relied
on Hester as a basis for its conclusion that the facts failed to prove that the miniswife warranted reter's marital counseling and sexual affair with the decedent's
15
covery for clergy malpractice and outrageous conduct. 6
1 7 relied on Hester v.
In 1988, the Supreme Court of Ohio, in Strock v. Pressnell,
Barnett in dismissing an action against a Lutheran church and its minister. 5 8 The
minister was accused of participating in a voluntary sexual relationship with the
plaintiffs wife at a time when both spouses were receiving marital counseling
from the minister. 5 9 When the husband discovered the affair the marital counseling ended, as well as the extramarital relations. 60 The claims asserted in the complaint included clergy malpractice, breach of fiduciary duty, intentional infliction
of emotional distress, fraud, misrepresentation, and nondisclosure.' 61 Plaintiff
complained that his marriage was damaged, that the minister's conduct caused his
the minister's undivorce, and that he suffered emotional distress, all because 6of
2
1
counseling.
pastoral
marital
to
related
professional behavior
The court in Strock stated the following:
For clergy malpractice to be recognized, the cleric's behavior, even if it is related to
his "professional" duties, must fall outside the scope of other recognized torts. "It is
clear ... that clergy malpractice is distinct from an intentional tort, since the latter
claims are currently actionable against clergymen regardless of their "professional"
nature. To be viable, clergy malpractice must address lack of professional skill and
the exercise of reasonable professional care, not intentional or reckless behavior directed against the claimant. To avoid a redundant remedy, ...any functional the-

151. Id.at 683.
152. Id.
153. Id.
154. Id.
155. Id.
156. Id. at 684-87.
157. 527 N.E.2d 1235 (Ohio 1988).
158. Id. at 1239.
159. Id. at 1236.
160. Id.
161. Id.
162. Id.
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ory of clergy malpractice needs [to]163
address incidents of the clergy-communicant
relationship not already actionable.
The same year the Ohio court decided Strock, the Supreme Court of Colorado
considered similar facts in Destefano v. Grabian.64 Here, the court of Colorado
considered allegations by a husband against a Catholic priest regarding negligent
marriage counseling, intentional infliction of emotional distress, and breach of a
fiduciary duty.1" The Diocese of Colorado Springs was also named as a defendant
based on the respondeat superior theory. 66 In addition, the Diocese was sued for
failure to properly train, supervise, and monitor the priest's behavior and for intentional infliction of emotional distress. 167 A cross-claim was initiated by the
wife asserting breach of a fiduciary duty by the priest, negligent marital counseling, outrageous conduct, the Diocese's failure to properly supervise the priest, and
vicarious liability.168
After the husband and wife sought marital counseling, the wife entered into a
consensual sexual relationship with the counselor-priest. 169 Although the priest
held himself out as a trained professional with the required marital counseling
skills and agreed to help the couple resolve their problems, he subsequently advised the husband to find another counselor, became sexually involved with the
wife, and ultimately caused the dissolution of the marriage. 7 Since the priest had
a history of engaging in sexual relations with various women, the wife averred that
the Diocese knew or should have known of the priest's negligence, breach of fiduciary duty, and outrageous behavior.171
The court in Destefano refused to acknowledge the wife's clergy malpractice
claim.172 A Colorado statute that applied to mental health professionals was not extended to clerics. 7 3 The statute provided that:
The [Colorado State Board of Psychologist Examiners] has the power to deny, revoke, suspend, or refuse to renew any license, or to place on probation a licensee,
upon proof that such person .

.

. [hias maintained relationships with clients that are

likely to impair his professional judgment or increase the risk of client exploitation,
such as treating employees, supervisees,
close colleagues, or relatives, or having
1 74
sexual intimacies with clients.
Nothing in this article shall restrict a duly ordained minister, priest, or rabbi from
carrying out his ministerial responsibilities while functioning in his ministerial ca-

163. Id. at 1239 (citations omitted).
164. 763 P.2d 275 (Colo. 1988).

165. Id. at 278.
166. Id.
167. Id.
168. Id. at 283.

169. Id.
170. Id. at 278-79.
171. Id. at 279.
172. Id.
173. Id.
174. Id. at 286.
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pacity within a recognized religious organization and serving the spiritual needs of
its constituency, provided he does not hold himself out to the public by any title or
description incorporating the words "psychologist", "psychological", "psychology",
17 5
or other term implying training, experience, or expertise in psychology.
The court concluded that it was not the purpose of the Colorado legislature to
include clerics or other theological counselors within the class of persons who
should be held liable for engaging in sexual intercourse with their patients.176 Persons, however, with such titles as " 'psychologist', or 'licensed or marriage and
family therapist', and 'licensed professional counselor' " could be penalized for
failure to comply with the statute."'
A case that precipitated a number of clergy malpractice lawsuits across the
United States is Nally v. Grace Community Church of the Valley,178 which was filed
on March 31, 1980.179 The most recent Nally opinion was issued by the Supreme
Court of California in 1988 in which the court declined to impose on nontherapist
pastoral counselors the duty to prevent suicide or to refer a potentially suicidal person to a licensed mental health professional once suicide becomes a foreseeable
180
risk.
A wrongful death action was filed by the decedent's parents against a Protestant
church and four of its pastors asserting clergy malpractice.18 1 Defendants were accused of negligence and outrageous conduct for failure to prevent the decedent's
suicide.182 The deceased had a history of emotional problems, which he experienced between 1974 and 1979.183 During that period, he was active in a myriad of
activities and ministries sponsored by his church. " Furthermore, during the period that the decedent was associated with the church, he experienced personal and
family difficulties which necessitated pastoral counseling, secular therapy, and
physical examinations by medical doctors.' 5 Prior to the decedent committing suicide by shooting himself in the head with a shotgun, he had participated in at least
five pastoral counseling sessions and had attempted to commit suicide by consuming an overdose of an antidepressant drug prescribed by a medical doctor. 186 Although the decedent indicated his desire to take his own life on more than one
occasion, the church clerics who were involved in pastoral or spiritual counseling
did not refer decedent to a psychiatrist initially.18 7 One of the clerics named in the

175.
176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.
187.

Id.
Id.
Id.
763 P.2d 948 (Cal. 1988).
Id.
Id. at 960-61.
Id.
Id. at 949.
Id. at 950-52.
Id. at 950.
Id.
Id. at 950-51.
Id. at 951.
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suit did, however, remind the decedent of his appointments with his psychiatrist,
18 8
who treated decedent after he attempted suicide and was hospitalized.
In addressing the issue of whether the defendants, non-therapist counselors,
have a legal duty to refer potentially suicidal persons to licensed mental health professionals once self-destruction becomes reasonably foreseeable, the court in
Nally considered the existence of a special relationship between the deceased and
the defendants, and failed to find one. 189 The court cited two California cases,
Meier v. Ross GeneralHospital190 and Vistica v. PresbyterianHospital,191 where a
duty to prevent foreseeable suicide was imposed on hospitals, which accepted the
responsibility of caring for patients who were suicidal, conditioned on the existence of a special relationship between each hospital and its patient.1 92 Contrary to
Meier and Vistica, the decedent in Nally did not have a supervised medical relationship with the pastoral counselors at his church.193 Furthermore, neither Meier
nor Vistica proposed the extension of a "duty of care to personal or religious counseling relationships in which one person provided nonprofessional guidance to another seeking advice and [where] the counselor had no control over the
environment of the individual being counseled." ' 94
The court considered whether there was a sufficient causal connection between
the nontherapist pastoral counselor's conduct (his failure to refer) and the decedent's suicide.1 95 This causal link was found to be weak because the pastoral counselors arranged appointments, promoted visits and urged cooperation with the five
physicians and one psychiatrist who examined the decedent during the period subsequent to his attempts to commit suicide.196 The court noted that "[m]ere foreseeability of the harm or knowledge of the danger is insufficient to create a legally
cognizable special relationship giving rise to a legal duty to prevent harm."197
The Nally court also commented on the fact that members of the clergy are not
required by legislation to obtain licenses like "marriage, family, child and domestic counselors." 9 In brief, the court noted that "the Legislature has recognized
that access to the clergy for counseling should be free from state imposed counseling standards, and that 'the secular state is not equipped to ascertain the competence of counseling when performed by those affiliated with religious
organizations.' ""'

188. Id. For more detailed facts see id. at 950-52.
189. Id. at 956-58.
190. 445 P.2d 519 (Cal. 1968).
191. 432 P.2d 193 (Cal. 1967).
192. Id.
193. Nally v. Grace Community Church of the Valley, 763 P.2d 948, 958 (Cal. 1988).
194. Id. at 957.
195. Id. at 958-60.
196. Id. at 958-59.
197. Id. at 959.
198. Id.
199. Id. at959-60.
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In 1989, the Court of Appeals of Louisiana in Stratav. Patin,2"' reversed ajudgment against a priest and the Roman Catholic church." 1 The facts indicate that the
priest engaged in a consensual sexual relationship with the plaintiffs wife, which
resulted in her getting pregnant, divorcing the plaintiff, and subsequently marrying the priest.202 The plaintiff had been receiving marital counseling in an attempt
to preserve his eleven-year marriage, which was fraught with vehement arguments
and semi-violent behavior.23 The reversal of the $100,000 judgment was based
on the presence of evidence proving that the one-year statute of limitations had
run on the plaintiffs action.2"4 The discovery rule was applied, 0 5 resulting in a
judgment against the plaintiff, since the evidence showed that the plaintiff had
constructive and/or actual knowledge of the defendant's tortious act more than one
year before the plaintiff fided his lawsuit on August 23, 1985.206
In 1991, the Supreme Court of Ohio in Byrd v. Faber,207 declined to impose liability on the defendants for alleged wrongful conduct.20 8 Plaintiffs, husband and
wife, who were receiving marital counseling, alleged that a Seventh Day Adventist clergyman coerced the female spouse into engaging in sexual relations.20 9 The
claims asserted in the complaint included professional malpractice, fraud, intentional infliction of emotional distress, and nonconsensual sexual conduct.210 Respondeat superior and negligent hiring theories were directed at the Ohio
Conference of Seventh-Day Adventists and others.211 Strock v. Pressnell,Hester v.

200. 545 So. 2d 1180 (La. Ct. App. 1989), writ denied, 550 So. 2d 618 (La. 1989).
201. Id.
202. Id. at 1181-86.
203. Id. at 1181.
204. Id. at 1180.
205. The discovery rule is used by the plaintiff as a defense for late filing of a lawsuit. The court in Strata stated
that the rule is
embodied in the doctrine of contra non valentem, which suspends the running of prescription during the
periods in which his [the plaintiffs] cause of action was not known or reasonably knowable to him. The
rule provides that prescription does not run against one who is ignorant of the existence of facts that would
entitle him to bring suit, as long as such ignorance is not willful and does not result from his own neglect.
This does not mean that a lack of actual notice of a cause of action will suspend prescription, as constructive notice is sufficient to commence the running of prescription.
Id. at 1189 (citations omitted).
206. Id. at 1190.
207. 565 N.E.2d 584 (Ohio 1991).
208. Id.
209. Id. at 585.
210. Id.
211. Id.

MISSISSIPPI COLLEGELA WREVIEW

[Vol. 12:97

Barnett, and Milla v. Tamayo were considered by the court in reaching a212decision
favoring the defendants regarding liability for clergy sexual misconduct.
It is clear from the sampling of cases addressed herein that the judiciary is reluctant to impose liability under a theory of clergy malpractice on clergypersons
and religious establishments regardless of how bizarre the events engendering the
lawsuits. Perhaps continued filing of clergy malpractice claims and persistent, unrelenting media reports 213 addressing this issue will put pressure on the courts and
the churches to do what is necessary to alter pastoral conduct.

212. Additional cases involving suits against clerics and religious organizations include the following: S.P. v.
Mitchell, No. P188-14213 (Minn. Hennepin County Dist. Ct., May 9, 1990), 5 PROF. NEGL. L.REp. 164 (Nov.
1990). The plaintiff, a counselee, sued a youth minister and the church for abuse of the transference phenomenon
for having sexual relations with her. Id. The plaintiff was fifteen years old and had sustained serious psychological difficulties requiring therapy. Id. The jury awarded damages of $246,000. Id. Transferencephenomenon is
"used by psychiatrists and psychologists to denote a patient's emotional reaction to a therapist and is 'generally
applied to the projection of feelings, thoughts and wishes onto the analyst, who has come to represent some person from the patient's past.' "Simmons v. United States, 805 F.2d 1363, 1364 (9th Cir. 1986). See also Fain,
ProfessionalLiability, supra note 1, § 2.06[13]. In view of the fiduciary nature of the psychotherapist-patient relationship, the patient develops a dependence making him vulnerable to exploitation by the psychotherapist. See
Fain, ProfessionalLiability, supra note 1, § 2.06[13].
Doe v. Diocese of Winona, No. C6-89-12659 (Minn., Anoka County Dist. Ct., Dec. 7, 1990), 6 PRoF. NEGL.
L. REP.83 (June 1991). The plaintiff, a former altar boy, sued a Roman Catholic priest, the Diocese of Winona,
and the Archdiocese of St. Paul and Minneapolis asserting sexual abuse from the age thirteen through twentyone. Id. The Diocese was aware of reports of sexual misconduct by the priest with parish boys in 1964, 1966,
1973 and 1974. Id. The jury awarded the plaintiff $855,000 damages less five percent for comparative fault after
age 18, and punitive damages of $700,000 against the diocese and $2,000,000 against the archdiocese. Id. Posttrial motions are pending at the time of this report. Id.
Mt. Zion State Bank and Trust v. Fyffe, No. 84-L-93 (II., Sangamon County Cir. Ct., Sept. 1, 1989), 5 PROF.
NEGL. L. REP. 64 (May 1990). During a six-month period, three boys were repeatedly sexually molested by their
clergyman at a time when they were receiving counseling. Id. The regional body of the church and the clergyman
were sued, and the jury awarded damages of $450,000 to be paid by the church. Id. Appeal was pending at the
time of this report. Id.
See Doe v. O'Connell, No. 86-0077 (R.I. Super. Ct. 1989) (mem. op.), cited in McNicholas, supra note 57, at
15. A summary judgment was granted in favor of the Roman Catholic Bishop of Providence, a corporation sole,
where a mother and son sued, asserting that the minor son was sexually molested by one of the Bishops. Id.
213. The following recent newspaper articles have addressed the subject of negligent pastoral counseling and
clergy sexual misconduct: AnotherAtlanta PriestAdmits Affairs With Church Lay Minister, Case Follows Resignation
of FirstBlack Archbishop, HouSTON POST, Aug 6, 1990, at A-8; Bishop Tackling Clergy's Sexual Misconduct,
HousTON POST, Nov. 16, 1991, at E- 1; Steve Brunsman, Clergy, PsychiatristsJoin In Religious Talks, Common
GroundMay be Freedom, HousTON POST, Oct. 12, 1991, at E-2; Steve Brunsman, Priestsand Sex-Divisive Issue
for Catholics, Allegations Put Focus on Church's Problems, HousToN POST, Oct. 28, 1990, at A-I; Russel Chandler, Sex and Clergy: The Wages ofSin, HOUSTON CHRON., Aug. 5, 1990, at 8A; Ex-ClericEstimates Up to Halfof
American PriestsNot Celibate, HousTN POST, Aug. 12, 1990, at A- 15;Julie Mason, PriestFatheredChild After
Seducing Troubled Church Secretary,Jury Told, Hous'IoN CHRoN., Oct. 19, 1990, at 23A; Julie Mason, Ex-Priest
Claims Church Covered Up Sex Misconduct, HousToN CHRON., Oct. 23, 1990, at 1A; Peter J. Riga, Even Clergy
Must Be Screenedto Weed Out Deviant Behavior, HOUSTON POST, Nov. 10, 1990, at A-31; Sex-Abuse Cases Shake
Lawyer's Religious Beliefs, Specializes in Suits Against the Clergy, HOUSTON POST, Sept. 21, 1991, atE-2; Sexual
Misconduct Policy to Cover Pastors, Others, NEWS OF THE PRESBYTERIAN CHURCH (U.S.A.), June 1991, at 1;
Study: U.S. Catholic PriestsStruggle to Keep Celibacy Vow, HouSTON CHRON., Aug. 12, 1990, at14A; Cecile H.
White, Clergy Sex Sins Escape Closed Doors, HousTON CHRON., Aug. 17, 1991, atIE; Woman Says Evangelist
ForcedHer Into Sex 'Cure' HousTON CHRON., Sept. 4, 1991, at 5A.
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IV. RESPONSE OF THE CHURCH TO NEGLIGENT COUNSELING
AND CLERGY SEXUAL MISCONDUCT: TRAINING AND POLICIES
A. TrainingPrograms
As indicated earlier in this discussion, clerics encounter variegated parishioner
concerns pertaining to marriage, mental and physical illnesses, employment, poverty, substance abuse, and family matters in general. Since it appears that clerics
and religious establishments are currently being sued in greater numbers for
wrongful conduct related to their pastoral responsibilities, it is imperative that a
cleric be properly trained to handle a parishioner's problems or to refer a parishioner to the appropriate professional when the occasion warrants such.
Although some type of training is required by a number of religious institutions
before an individual can serve as their spiritual leader, training appears to be less
important than the "charismatic dimension of ministry" because many churches
emphasize that ministers are called by God. Some churches are opposed to essential, foundational concepts of psychiatry and psychology; consequently, some clerics who participate in training programs that address such theories find that these
programs are at variance with their theological beliefs.214 If this situation exists,
the cleric may refuse to utilize certain techniques in counseling parishioners,
which may ultimately prove harmful to parishioners and their families or others.
Some seminaries offer courses in pastoral care and counseling, and clinical pastoral education as components of their master of divinity programs. For instance,
the Houston Graduate School of Theology offers a number of courses in pastoral
care and counseling.2 15 The clinical pastoral education course trains the seminarian to work as an important member of a team of health care professionals in providing needed care to a patient.216
An example of the many churches that require training in counseling for their
seminarians is the Catholic Church. The curriculum requires completion of one or
two psychology courses. Courses may be offered covering ministry, which includes counseling. Electives may be offered that provide counseling instruction.
Since religion and liturgy celebration preparation is stressed, it is obvious that
counseling training is secondary. For this reason, priests frequently enter the min-

214. Spiritual Counseling and the Duty to Train, supra note 46, at F16-17.
215. See Appendix A.
216. Id. See also Appendix B, the section entitled "Education and Support Opportunities".
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istry and discover that they are unprepared to deal with particular counseling situations.217
One author has identified the probable impact of expanding the pastoral care
and counseling training that theology students must have in order to graduate.2 18
Such a requirement would prolong the training program; thus, it would take longer
to complete the necessary courses. 19 Second, there would be a reduction in the
number of clerics that graduate annually. 22oThird, additional training may prevent
the ordination of some applicants .221
B. Statistics and the Needfor Church Policies
Regarding Clergy Sexual Misconduct
Although it appears that clergy misconduct has escalated in recent years, and
that the judiciary is not acting forcefully or expeditiously enough in resolving the
issue of clergy malpractice, organized religion is taking action to reduce and correct the problem. Some denominations have adopted policies and procedures on
sexual misconduct, which should reduce the number of suits brought against the
clergy.
As illustrated in this article, sexual misconduct involving the clergy probably
permeates all denominational groups.2 22 One might ask, why would a clergyperson, a man of God, use his position in a church to engage in sexual acts with parishioners and counselees. It has been stated that the pastoral sex offender is
basically the same as the secular sex offender in terms of his personality and mental characteristics. The pastoral sex offender has been described as
manipulative, coercive, controlling, predatory, and sometimes violent. He may also

217. Id. at 17. Another example of a training program is a workshop sponsored by The Center for the Prevention of Sexual and Domestic Violence (Center), a non-profit interreligious organization whose purpose is the prevention of sexual misconduct and conjugal violence. The Center carries out its mission by working with
churches, synagogues, and divinity schools throughout the United States and Canada. Emphases are placed on
education, training, and serving as a consultant to theological leaders and communities. The Center currently
offers a three and one-half day workshop entitled "Clergy Misconduct: Sexual Abuse in the Ministerial Relationship." This workshop trains clergy, lay leaders, church/synagogue staff, seminary students and interns, congregations, and judicatory leaders to become trainers. Center for the Prevention of Sexual and Domestic Violence,
Clergy Misconduct: Sexual Abuse in the Ministerial Relationship (Seattle n.d.).
Topics covered in the workshop include:
Analysis of sexual abuse by clergy and other religious professionals as a form of clergy misconduct; identification of situations of abuse; theological and pastoral concerns; development of policy and procedures
for handling complaints; intervention where complaints have occurred; . . . insurance liability and legal
issues; prevention strategies; [and] how to train clergy and lay persons. Id.
The workshop leaders are Marie M. Fortune and Elizabeth A. Stellas. Reverend Fortune is the Executive Director of the Center, an ordained minister in the United Church of Christ, has served as a consultant in over 300
cases of clergy sexual misconduct, and the author of the book Is Nothing Sacred? When Sex Invades the Pastoral
Relationship. Ms. Stellas has a M.Div. degree, has an extensive background in the area of clergy sexual misconduct, and has been affiliated with the Center for many years. Id.
218. Id. at 16-17.
219. Id.
220. Id.
221. Id.
222. Cecile H. White, Clergy Sex Sins Escape Closed Doors, HousTON CHRON., Aug. 17, 1991, at 3E [hereinafter Clergy Sex Sins Escape ClosedDoors].
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be charming, bright, competent, and charismatic. He is attracted to powerlessness
and vulnerability. He is not psychotic, but is usually sociopathic; that is, he has little
or no sense of conscience about his offending behaviors. He usually will minimize,
lie, and deny when confronted. For these offenders, 22the
ministry presents an ideal
3
opportunity for access to possible victims of all ages.
In 1988, it was revealed in the National Catholic Reporter that between the
years 1983 and 1986, there were 135 reported instances of sexual molestation by
priests.224 Another study conducted in the mid-1980s, which covered five denominations, revealed that over twelve percent of the ministers engaged in sexual intercourse with parishioners or had intimate contact with them. 225 Seventy-six
percent of the clerics surveyed knew another cleric who had sexual relations with
parishioners. The pastoral care director for the Episcopal Diocese of Chicago indicated a large backlog of cases, some of them five and ten years old, because of the
churches' attempts to cover up the clergypersons' misdeeds .226 Although these old
cases are barred by the statute of limitations, enhanced media coverage has caused
injured persons to come forward and file complaints against clerics and religious
organizations. 221
In the past seven years, Jeffrey Anderson, a Minneapolis attorney who is considered one of the nation's top specialists in clergy sexual abuse, has handled over
100 clergy misconduct lawsuits of which about thirty have been settled .228 Anderson's clients, who have settled, have recovered over fifteen million dollars during
this period .229 Finally, it has been reported that at least 2,000 clergy sexual abuse
suits are pending litigation in the courts, which has resulted in insurance companies limiting or discontinuing the issuance of polices covering such conduct. 23 This
reaction on the part of insurers is understandable considering the fact that as of
1990, the Catholic Church alone had settled at least 100 cases over a six-year period resulting in payments of at least 400 million dollars.231
Some churches have responded swiftly and firmly to correct what most persons
agree is a serious problem. For instance, action has been taken to educate clergypersons, comfort and aid the victims, assist the congregation to recover after its
223. MARIE M. FORTUNE, Is NOTHING SACRED? WHEN SEX INVADES THE PASTORAL RELATIONSHIP? 47 (1989)
[hereinafter Is NOTHING SACRED?], Marie Fortune, the author of this book, is an ordained United Church of
Christ minister, and the founder and executive director of the Center for the Prevention of Sexual and Domestic
Violence in Seattle, Washington.
224. See Clergy Sex Sins Escape ClosedDoors, supra note 222, at 3E.
225. Id.
226. Id.
227. Id. A study conducted by United Methodists disclosed that sexual harassment complaints were filed by
77% of female clerics. Id. Forty-one percent of the complaints filed involved male clerics. Id.; see also supra note
213 for a list of various newspaper articles that address the clergy misconduct problem.
228. Sex-Abuse Cases Shake Lawyer's Religious Beliefs, Specializes in Suits Against the Clergy, HOUSTON POST,

Sept. 21, 1991, at E-2.
229. Id.
230. Russel Chandler, Sex and Clergy: The Wages of Sin, HOUsTON CHRON., Aug. 5, 1990, at 8A (this article
reported settlements by Catholic authorities amounting to between 100 and 300 million dollars).
231. Id.; Bishop Tackling Clergy's Sexual Misconduct, HoUsTON POST, Nov. 16, 1991, at E-I (this article reported settlements of at least 400 million dollars in six years).
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minister has been terminated, and support clerics who have been falsely or erroneously blamed. Another example of a firm response by a church involved sexual
harassment and abuse among clerics, staff, and parishioners; this conduct was denounced by the United Church of Christ.23 2 In yet another instance, there was a
new ethics code adopted by the Central Conference of American Rabbis wherein
the membership was instructed to "avoid even the appearance of sexual misconduct. 233 Another example is where a sexual misconduct policy was adopted in
June of this year by the Presbyterian Church (USA), indicating its disapproval of
clergy sexual misconduct. 2 34 Additionally, the Presbyterian policy provides for
quick investigation of complaints by response teams and notification of secular
agencies when appropriate.2 35 The Presbyterian policy defines sexual misconduct
as including "child sexual abuse; sexual harassment; rape or sexual contact by
force, threat or intimidation; and sexual malfeasance, including adultery and fornication." 236 A rather extensive working document was also developed in 1987 by
the Northwest District of the American Lutheran Church, which provides a procedure for handling complaints concerning clergy unprofessional conduct. 237 One
writer has recommended this document as a model to be utilized by other denominations in developing a policy for clergy sexual misconduct.23 8
V. CLERGY REFERRAL OF COUNSELEES: A CoNcLusIoN

Statistics have shown that in times of emotional strain or anxiety, more people
resort to their clergypersons than to other professionals, such as physicians, psychiatrists, psychologists, and social workers. 239 According to a 1960 report prepared by the Joint Commission on Mental Illness and Health, "in times of
emotional or domestic trouble, approximately forty-two percent of individuals
consult clergymen, twenty-nine percent seek help from physicians, eighteen percent consult psychiatrists or psychologists, and ten percent turn to clinics or other
social agencies. "240 The forty-two percent figure applicable to the clergy was confirmed in a 1976 study.2 41 People normally feel more comfortable and secure tak-

232. See Clergy Sex Sins Escape Closed Doors, supra note 222. The Catholic Church has also denounced clergy
sexual misconduct. Cardinal Joseph Bernardin ordered that a letter be read in all churches condemning child sexual abuse "especially by priests or other church personnel." To deal with this tragedy, a three-member lay-clergy
commission has been instituted " 'to address without delay any situations involving clergy assignments that
might put people at risk' and to review existing policies and procedures." Bishop Tackling Clergy's Sexual Misconduct, HOUSTON POST, Nov. 16, 1991, at E-1, E-4. Furthermore, the Commission was asked specifically to address the issue of "whether a priest accused of sexual misconduct should be allowed to continue in parish work."
Id. at E-4.
233. See Clergy Sex Sins Escape Closed Doors, supra note 222.
234. Id.
235. Id.
236. Sexual Misconduct Policy to Cover Pastors, Others, NEws OF THE PRESBYTERIAN CHURCH (U.S.A.), June
1991, at 1.
237. See Appendix B.
238. See Is NOTHING SACRED?, supra note 223, at 135; see also id. at 135-53.
239. Klee, Bad News, supra note 4, at 219.
240. Id.
241. Spiritual Counselingand the Duty to Train, supra note 46, at F9.
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ing their problems to a clergyperson than to an unknown mental health
professional. Consequently, the cleric is able to get involved in the parishioner's
situation at an earlier stage than other professionals.242 Financial limitations may
also prevent many people from seeking other types of professional assistance.
Since studies have shown that a large percentage of individuals consult clergypersons when they experience emotional or domestic difficulties, it is imperative
that the cleric know when it is appropriate to refer an individual to another professional in order to avoid aggravating the person's problems. Rev. Dr. William B.
Oglesby, an ordained Presbyterian minister, author, professor emeritus, and expert in the area of pastoral care, has suggested a three-point test for determining
whether a clergyperson should refer a counselee to a mental health professional or
social worker. 2" The cleric must ask himself three questions: 1) Do I have the
time to work with the counselee as long as he needs assistance?; 2) Do I have the
proper skills and training to handle the counselee's problems?; and 3) Do I have
the emotional strength to deal with the counselee's problems? 2 If any of these
questions are answered in the negative, the cleric should refer the counselee to a
mental health professional, social worker or some other professional who has been
trained to handle the counselee's problem.245
The Rev. Thomas A. Zimmerman, an ordained Baptist minister, who holds a
doctoral degree in ministry, has identified some specific problems that should be
referred to health care professionals who have been trained to handle such matters.246 He has recommended that a cleric should make referrals to the appropriate
professionals or agencies when encountering a counselee with any of the following
problems:
1) Counselee who has suicidal thoughts and actions: When a person talks about his
own death or funeral, the cleric should ask direct questions regarding the counselee's
thoughts of taking his own life. The cleric should stay with the person, notify a family member, and recommend professional help. Confidentiality may be breached
when a person is suicidal.
2) Counselee who talks a lot about near accidents: This could indicate that the person
has an emotional problem.
3) Counselee who has alcohol and drug dependency problems.
4) Counselee who abuses his children: The cleric should inform the counselee that
he must be reported to the state Child Protective Service Agency or other appropri-

242. Klee, BadNews, supra note 4, at 220.
243. William B. Oglesby, Lecture entitled Biblical Themes ForPastoralCare, Houston, Tex. (Sept. 28, 1991).
Dr. Oglesby is an ordained Presbyterian minister and has a Ph.D. degree. He is also a noted Biblical scholar, the
author of a number of books, and a Professor Emeritus of Pastoral Counseling at Union Theological Seminary in
Virginia and the University of Chicago.
244. Id.
245. Id. See also Appendix B, section H6 concerning appropriate referral as a part of pastoral care.
246. Thomas A. Zimmerman, discussion topic Making AppropriateReferrals, Houston, Tex. (Sept. 28, 1991).
Dr. Zimmerman is an ordained Baptist minister, a pastoral counselor at the Samaritan Center for Counseling and
Education, and has a D.Min. degree. He has also been voted "Fellow" status by the American Association of
Pastoral Counselors, October, 1990.

MISSISSIPPI COLLEGE LA WREVIEW

[Vol. 12:97

ate legal agency, because such conduct is illegal, and because the cleric cares about
the family.
5) Counselee who is being abused (child or spouse).
6) Child-counselee who fails to perform to his capacity: He should be referred for
appropriate therapy.
7) Counselees who have extreme marital problems.
8) Counselee who is having a lot of difficulty with life transitions.
9) Counselee who is having serious problems related to puberty.
10) Counselee who is having more than the normal difficulty developing relationships with the opposite sex.
11) Counselee who is experiencing out of the ordinary family problems with older
children.
12) Counselee who is having unusual difficulty adjusting to a newborn child.
13) Counselee who is having unusual difficulty with the empty nest syndrome.
24 7
14) Counselee who is having extreme difficulty adjusting to retirement.
Perhaps, if the pastoral counselor himself receives the appropriate training, or
if he refers parishioners seeking counseling to the appropriate health care professionals or others who are trained to handle certain matters, there will be a decrease in the number of complaints filed against the church. Negligent counseling,
sexual misconduct, and other clergy misdeeds have caused the victims of such tortious behaviors to suffer psychologically and physically, not to mention the adverse
effects this conduct has had on many persons' belief in organized religion. One attorney who has become wealthy practicing in the area of clergy sexual misconduct
has indicated the psychological effect and the toll this kind of work has had on his
religious beliefs.2 He has stated, " 'I would very much like to be able to practice
my own faith,' said Anderson, who was raised Lutheran, 'but there's nothing I
have learned that has been faith-affirming. I deal with shattered lives and serious
distortions of the human personality because of the serious abuse clergy members
of all faiths inflict.' "249
Since it appears that many clergy misconduct complaints are never filed with
the courts, are settled prior to a court rendering judgment, or never reach the appellate level courts, this writer does not have a realistic concept of the number of
existing cases and the extent of the problem. Historically, the problem of clergy
sexual misconduct has been treated "with secrecy and damage control measures."250 The cases addressed in this article indicate a hesitancy on the part of the
judiciary to hold the clergy to the professional standard of care to which the psychologist and other mental health professionals must comply even in instances
where the clergyperson holds himself out as a competent, trained pastoral counselor who has the necessary expertise to counsel persons regarding family prob-

247. id.
248. Sex-Abuse Cases Shake Lawyer's Religious Beliefs, Specializes in Suits Against the Clergy, HOUSTON POST,
Sept. 21, 1991, at E-2.
249. Id.
250. Bishop Tackling Clergy's Serual Misconduct, HousToN POST, Nov. 16, 1991, at E-1.
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lems, marital difficulties, chemical dependency, emotional problems, etc. If the
pastoral counselor were required to comply with the standard of care applicable to
the psychotherapist, this writer believes that more tort claims against the clergy
would be resolved in favor of the plaintiff-counselee or other injured party.2"'
Certainly, it is crucial that religious institutions provide appropriate training in
pastoral care and counseling, and develop policies and procedures for dealing with
alleged occurrences of negligent counseling and sexual misconduct. Perhaps diligence and proper handling of this matter by the clergy would result in an abatement of the problem, and the injured party would not be forced to resort to the
judicial system in order to obtain relief.
Appendices
APPENDIX

Courses in Pastoral Care and

"A"

Counseling252

PC 521 Introduction to Pastoral Care
An introduction to the theology of ministry to persons, that is, the theory and
practice of ministry with attention to its theological basis, the nature and dynamics of human personality, and contemporary psychosocial models of helping,
healing, and change. Three hours [credit].
PC 541 Ministry in Times of Crisis
Studies of crises in the lives of persons and families and ministerial responses to
them with attention to the dynamics and behaviors of persons in such critical moments and the various resources for ministry to them, including the funeral and
continuing pastoral care. Three hours [credit].
PC 542 Ministry to the Elderly
A study of the psychological and sociological aspects of aging and ways to use
community resources and church programs in ministry to senior adults. The
course includes laboratory experience within a hospital setting. Three hours
[credit].
PC 543 Ministry to the Physically Disabled
A study of psychological and sociological factors related to physical disability
and ways to use community resources and church programs in ministry to the

251. The following are examples of suits against mental health professionals for malpractice and other wrongful acts related to the profession. The plaintiffs in these cases received favorable judgments. See, e.g., Tarasoffv.
Regents of Univ. of Cal., 551 P.2d 334 (Cal. 1976); Durflinger v. Artiles, 673 P.2d 83 (Kan. 1983); Bolton v.
Jones, 401 N.W2d 894 (Mich. Ct. App. 1986); McIntosh v. Milano, 403 A.2d 500 (N.J. Super. Ct. Law Div.
1979); Goble v. State of New York, 507 N.Y.S.2d 35 (N.Y. App. Div. 1986).
252. HousTON GRADUATE SCHOOL OF THEOLOGY CATALOG 1990-1992, 42-45 (Houston Graduate School of
Theology 1991).
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physically disabled. The course includes laboratory experience within a hospital
setting. Three hours [credit].
PC 544 Hospital Ministries
An introduction to methods of hospital ministry on the model of Clinical Pastoral Education and ways to develop a caring, sensitive attitude toward patients and
other persons affected by the crisis of hospitalization, with supervised hospital
ministry experience. Three hours [credit].
PC 546 Hospital Ministries Practicum
Supervised clinical training as a chaplain intern in a hospital setting modeled on
the methods of Clinical Pastoral Education. The course is designed in conjunction
with PC 544 Hospital Ministries, which includes the didactic part of the course.
Three hours [credit].
PC 551 Basic Clinical Pastoral Education
Supervised individual and group experiences in hospital chaplaincy, that is,
pastoral care within a hospital setting, including lectures, interviews with patients
and verbatim reports, and group discussions under the direction of a supervisor
certified by the Association for Clinical Pastoral Education. With tuition payment
and enrollment, a 400-hour quarter of supervised pastoral experience (1 CPE
unit) in an approved program will earn six semester hours of credit toward the
Master of Divinity degree, and may be repeated up to a maximum of twenty-four
semester hours.
N.B. Houston Graduate School of Theology is in close proximity to several Centers
for Clinical Pastoral Education, where, subject to the necessary arrangements, students may enroll for Clinical Pastoral Education.
PC 621 Introduction to Pastoral Counseling
Study of the theoretical bases for effective counseling relationships drawn from
theology, from the history of pastoral care and counseling, and from selected
schools of dynamic psychological thought. Some practice in counseling is included. Three hours [credit].
PC 622 Marriage and Family Counseling
A study of the dynamics of marriage and family life with special attention to the
role of the pastor as counselor in crisis situations and family problems and to both
preventive and remedial measures related to these [matters]. Three hours [credit].
Offered on demand.
PC 647 Ministry in the Mexican American Community
A study of the principles of cross-cultural ministry with special attention to
ministering to people in the Hispanic culture of the southwestern section of the
United States. Three hours [credit]. Offered on demand. [formerly PC 646]
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PC 650 Ministry and Field Work
Preparation for and practice of ministry in a clinical or church setting with supervision, discussion, and review, as well as encouragement and support. The
class will explore spiritual qualifications for ministry and aspects of personality
and personal style appropriate for ministers. Three hours [credit].
PC 661 The Psychology of Religious Experience
A study of religious experience and faith with an integration of the perspective
of Christian theology with perspectives of phenomenology, developmental psychology, and findings of experimental and behavioral psychology. Three hours
[credit]. Offered on demand.
PC 662 The History and Theory of Pastoral Care
A study of "the history of the care of souls" and ministerial responses to the
emergence of other helping professions, with attention to the rise of pastoral counseling movements in recent decades. Three hours [credit]. Offered on demand.
PC 671 Theories of Personality and Personality Development
An overview of major theories and approaches to the conceptualization of personality, personality judgment, personality development, and interpersonal relations. Three hours [credit]. Offered on demand.
PC 672 Interpersonal Relations
A study of personality in interpersonal relationships from various perspectives,
including the familial, phenomenological, social, cultural, and religious perspectives. Three hours [credit].
PC 673 Marriage and Family Dynamics
A study of family development and functioning and of family systems, including marital, sibling, and individual subsystems, with a view to understanding
healthy family dynamics and basic objectives of family therapy. Three hours
[credit].
PC 674 Group Dynamics
A study of major theories, issues, and techniques related to understanding of
group processes and dynamics, including types and structure of groups, organizational identity, leadership and performance in groups, conflict and cooperation
between groups, and methods of practice with groups. Three hours [credit].
PC 675 Personality and Culture
A study of personality in relation to culturally constituted social groups and
their cognitive and normative influences, with attention to frustration, persistence, and change. Three hours [credit]. Offered on demand.
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PC 711 Psychopathology
A survey of topics in abnormal psychology pertinent to pastoral counseling and
person to person encounters within the helping professions with attention to the
major mental and behavioral disorders and rational choices in dealing with them.
Three hours [credit].
PC 712 Theories of Counseling and Psychotherapy
An introduction to the history of psychotherapy and the development of current
major theoretical and clinical positions, with attention to individual therapy, family systems theory, pastoral counseling, and the relationship-in interactional
processes -between psychotherapy and spirituality. Three hours [credit].
PC 751 Practicum in Pastoral Counseling, 1
One hundred and fifty clock hours of supervised experience in pastoral counseling with an approved supervisor in an approved clinical or counseling center
setting. Three hours [credit].
PC 752 Practicum in Pastoral Counseling, 2
One hundred and fifty clock hours of supervised experience in pastoral counseling with an approved supervisor in an approved clinical or counseling center
setting. Three hours [credit].
PC 773 Marriage and Family Therapy
Study of counseling theories applied to marital and family relationships, with
emphasis on topics such as mate selection, object relations theory, family of origin
theory, clinical marital studies, interaction in marriage, pre-marital counseling,
divorce counseling, and post-divorce adjustment. Three hours [credit].
PC 780 Advanced Field Work (practicum)
For students who have completed the basic courses and have the ability to work
under supervision in a clinical or church setting at an advanced level, including supervision of the ministry of other persons. One to three hours [credit].
PC 790 Directed Research in Pastoral Care and Counseling
Students with sufficient academic background and ability may enroll for directed research in areas of pastoral care and counseling as they relate to studies in
such other disciplines as developmental psychology, psychology of religion, and
psychiatry. One to three hours [credit].
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APPENDIX

"B"

Policyfor Dealing with an Alleged
Occurrence
25 3
of Sexual Misconduct
Any complaint or allegation of sexual misconduct (as defined in this policy)
shall be brought to the immediate attention of the synodical bishop (or his/her representative). If circumstances warrant, the bishop may immediately suspend the
accused pastor temporarily from his/her pastoral duties with the congregation or
agency he/she serves (with pay and without prejudice); in this event, the bishop
shall notify the congregation or agency of the investigation and insure that the congregation has adequate pastoral services during the period.
When a complaint or allegation of sexual misconduct is brought to the attention
of the bishop the bishop shall ask the Synod council or its executive committee to
select members from the consultation committee to form the special consultation
committee which shall meet with the person(s) bringing the complaint forthwith
in order to:
Al. hear her/his allegations directly,
A2. request that complainant(s) prepare a written complaint,
A3. request permission from complainant(s) to use the written complaint and her/
his name in discussion with the accused pastor,
A4. attempt to secure the complainant(s)' willingness, if requested, to appear before
the committee on discipline for a formal hearing,
A5. outline the process which will be followed in response to the complaint.
Once the written complaint is received and if the special consultation committee believes that there is sufficient cause for concern that there may have been
some violation of professional ethics, the special consultation committee shall
meet with the accused pastor in order to:
B 1. present him/her with the formal, written complaint,
B2. outline the process which will be followed in response to the complaint; emphasizing the presumption of innocence and the right to due process,
B3. hear his/her response to the complaint directly (may be verbal and/or written),
B4. make available a summary of the pastor's response to the complainant for comment.
If there is sufficient cause for concern that there may have been some violation
of professional ethics, the special consultation committee shall proceed.
The special consultation committee shall presume the innocence of the accused
pastor until unethical conduct is proven.
The special consultation committee shall not ask the complainant and the accused pastor to meet together during this phase of the process.
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If not already accomplished, in order to protect the rights of the accused pastor
and to protect the complainant(s) and congregation from possible harm during the
investigation:
C 1. the special consultation committee shall recommend to the bishop a temporary
suspension of the pastor from pastoral duties, with pay and without prejudice,
C2. the bishop shall notify the congregation or agency of the investigation, temporarily suspend the accused pastor, and appoint another pastor to serve temporarily. The temporary pastor shall be fully informed of the circumstances of the
temporary suspension in order to minister effectively with the congregation.
The special consultation committee shall fully investigate the accusation
through information and documentation from the complainant, the accused pastor,
and other credible sources as appear appropriate.
Based on the investigation carried out by the special consultation committee, it
shall, using its best judgment, determine the veracity of the complaint and recommend action to the Bishop as follows:
D 1. IF THE ALLEGATIONS ARE NOT SUBSTANTIATED by the special consultation committee, the investigation will cease, and every effort will be made
to exonerate the pastor. A record of the process and its conclusion will be provided for the pastor and may be included in his/her personnel file. A public
statement of exoneration by the bishop may be made if the pastor so chooses.
The bishop and special consultation committee shall respond with care and concern to the complainant(s) and to the congregation or agency as appropriate.
D2. IF THE ALLEGATIONS ARE SUBSTANTIATED by the special consultation committee, and the offense and consequences of misconduct are determined to be relatively MINOR, the special consultation committee will
recommend that the bishop shall take the following steps:
" issue an educative advisory in response to a situation which is not necessarily
unethical, but shows poor professional judgment. He/she should provide
clear guidance in order to accomplish the necessary corrective.
" issue an educative warning in response to a situation of unquestionably inappropriate and unwise behavior, but which is not clearly unethical. It is expected that this clear warning will bring a cessation of the behavior.
" issue a reprimandin response to a situation which involves unethical behavior
but which resulted in relatively minor consequences. This action will be recorded and placed in the pastor's file.
The bishop, using his/her best judgment and in light of the recommendation of
the special consultation committee, will determine what action to take and will
meet with the complainant, the accused pastor, and representatives of the congregation or agency (separately) to communicate and explain the action taken. This
action will be communicated in writing to all parties as well.
D3. IF THE ALLEGATIONS ARE SUBSTANTIATED by the special consultation committee and the consequences of the misconduct are determined to be
relatively MAJOR, the bishop shall recommend that the committee on discipline hear the case. The committee on discipline shall proceed with a hearing to
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determine its action in this matter utilizing the section on Consultation, Discipline, Appeals, and Adjudication ELCA Constitution and Bylaws, (Section
19.15.01-05).
If the committee on discipline finds the accused engaged in unethical behavior,
they shall take one of the following steps:
* Censure the pastor in response to clearly unethical behavior which was per-

sistent and resulted in (or could have resulted in) serious harm to others. This
action shall be recorded and placed in the pastor's personnel file, but may not
result in suspension. Restitution and rehabilitation may be recommended.
" Suspend the pastortemporarily from the clergy roster in response to unethical
conduct which resulted in harm to others and to the ministry. Protection of
others from further harm is paramount. The suspension shall continue until
there is clear evidence of rehabilitation and restoration of the pastor (see below "Response to Offending Pastor"). At that time, the pastor may petition
the committee on discipline which originally reviewed the case (or if unavailable, as many of those originally hearing the case as possible with new members coming from the appropriately elected synodical or church committees
on discipline) for cessation of the suspension.
" Suspend the pastorpermanently from the clergy roster in response to unethical
conduct which resulted in substantial harm to others, the church, and the ministry and, in the face of which, there is little possibility of rehabilitation and
restoration to ministry. Protection of others from harm and protection of the
integrity of the ministry are paramount.
Any of these actions shall be recorded and placed in the pastor's permanent personnel file.
D4. APPEAL PROCESS: The appeal process shall be followed as outlined in the
ELCA Constitution and Bylaws (see note 5).
Once the committee on discipline has made its determination and taken a disciplinary position, the following steps should be utilized.
Responses to the offending pastor:
Confronting an offending pastor with the disciplinary action of the bishop and/
or committee on discipline should be understood as a pastoral and caring act of the
church. It provides the greatest potential for both vocational and personal redemption and healing.
For personal healing confession and absolution are the gifts of God to bring the
reality of forgiveness for even the most grievous offense. Those ministering to an
offending pastor must remind the offender and be reminded themselves of the
depth of God's grace and the cost of God s forgiveness in Christ.
Rituals of confession and absolution are meaningful ways to convey the word of
God's grace in the midst of the enduring human realities of guilt, repentance remorse, and discipline. Rituals of confession and absolution, while given freely and
gladly, should be practiced with care and not in haste.
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While confession and/or acknowledgment of responsibility for misconduct
shall be regarded as an important first step in the possible restoration of an offending pastor to effective ministry, it is important to distinguish between confession
and absolution, on the one hand, and restoration to pastoral ministry, on the other.
The nature of pastoral authority combined with the intimate access of the pastor to
vulnerable people facing emotional struggles, such as loss, disablement, and divorce, requires a high level of maturity and emotional health, especially in sexual
matters. Therefore, full restoration to pastoral ministry requires the professional
judgment of the church.
A requirement of therapeutic evaluation and/or treatment may be utilized in
combination with any of the six levels of response as listed above. This requirement should be clearly communicated and monitored as appropriate over time.
A requirement of payment for restitution of the victim(s) by the offending pastor may be made as a condition of the rehabilitation process and possible return to
the clergy roster.
The bishop may limit the ministry of the offending pastor during the rehabilitation process and may appoint a trained supervisor to monitor the limited ministerial functions.
Evaluation and/or treatment should be carried out by therapists specially qualified to deal with sexual offenses and sensitive to issues of professional ethics. A
qualified therapist should be selected by the offending pastor from a list provided
by the bishop. Assistance will be made available for the spouse and the family.
Possible reinstatement of the pastor on the clergy roster shall be dependent upon
the therapist, supervisor, bishop and members of the committee on discipline concluding that the pastor is sufficiently capable of effective ministry again.
Those agencies of the church responsible for clergy records shall be notified of
the disciplinary actions of the committee on discipline so that no offending pastor
may move to another synod without notice to that synod and his/her potential employees. In the case of misconduct determined to be 'major', information on the
nature of the misconduct, and the actions of rehabilitation shall be given to those
persons responsible for the call process in synods where the pastor is being considered for call and to the call committees of those congregations who are considering
the pastor for call.
Once a pastor has been suspended or removed from the practice of the pastoral
office, the matter of restoration is not merely an issue of absolution or forgiveness.
The person is forgiven but the question of whether he/she is qualified for the office of pastor must be assessed in the more public grounds of the church.
Responses to the victim(s):
The bishop shall respond to the victim(s) of the misconduct by the offending
pastor with sensitivity and care. An appropriate pastor or lay leader shall be
named and offered to the victim(s) early in the process to serve as advocate and
support, interpreter of the process, and pastoral presence.
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A list of qualified therapists shall be provided to the victim(s) to be utilized at
their choice. While this does not imply financial responsibility on the part of the
synod, the Synod Council may offer financial support for this purpose. The committee on discipline may direct the offending pastor to make restitution to cover
these expenses as a condition of restoration to office.
Where there are multiple victims identified, an opportunity should be made for
these persons to meet together throughout the process.
Response to the congregation or agency:
The bishop and a representative of the committee on discipline shall meet with
the congregation or agency board and communicate the results of the hearing
process with special attention to the disciplinary action taken and its implications.
The bishop shall, in conjunction with the congregation or agency board, notify
each member of the congregation or agency in writing of the particulars of the
charges, their resolution and action taken by the committee on discipline.
The bishop or Synod Council shall make available a trained resource person
who can assist the congregation or agency in whatever ways necessary to address
their concerns so as to bring healing to their brokenness.
Footnotes
1. In dealing with an allegation of sexual misconduct the special consultation
committee, in addition to the requirements listed in 19.15.05 of the ELCA Constitution (see infra note 5), shall, as much as possible, be made up of equal numbers of men and women. The members serving for special consultation from the
consultation committee shall be appointed by the Synod Council or the synod executive committee for each separate consultation. Training in the special concerns
of sexual contact should be provided for members of the special consultation committee to prepare them for their task.
2. In the event that a complaint involves allegations of sexual contact with a minor, the bishop and/or special consultation committee shall:
(1) immediately report the suspicion of child sexual abuse to the state Child
Protective Service or other appropriate legal agency.
(2) proceed with the church's investigation process as outlined in this document.
If charges are filed involving criminal acts against a minor or adult, and the offending pastor is prosecuted, two members of the special consultation committee
may be assigned to monitor the trial proceedings and report regularly to the consultation committee.
If the offending pastor is convicted in court of criminal charges against a minor
or adult and the conviction is upheld, the special consultation committee should
recommend to the committee on discipline permanent removal of the pastor from
the clergy roster.
Acquittal of criminal charges shall not be understood to nullify any complaint
brought to the bishop and/or committee on discipline. The church's process shall
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proceed seeking to determine whether unethical conduct occurred on the part of
the pastor against whom the complaint is brought.
3. If the complainant does not choose to pursue a formal, written complaint
with the synod, the bishop and/or the special consultation committee, the special
consultation committee may continue the investigation if there appears to be sufficient additional evidence that ethical misconduct occurred such that there is concern for the well-being of others in the church.
4. The accused pastor shall not engage in any pastoral duties or have contact
with persons in the congregation or agency where he/she is serving, except as is
necessary to prepare a formal response to the complaint.
5. DISCIPLINARY ACTION, ELCA CONSTITUTION AND BYLAWS
(19.15.10-05).
Consultationand Discipline
There shall be set forth in the bylaws a process of discipline governing ordained
ministers, officers, the editor of the church periodical, associates in ministry, congregations, and members of congregations. Such process shall assure due process
and due protection for the accused, other parties, and this church. Since synods
have responsibility for admittance of persons into the ordained ministry of this
church or onto other rosters of this church and have oversight of pastoral/congregational relationships, the disciplinary process shall be a responsibility of the
synod on behalf of this church and jointly with it.
The procedures for further consultation, investigation, and discipline set forth
in the bylaws shall be the exclusive means of resolving all matters pertaining to the
discipline of congregations of this church. Neither this church nor a synod of this
church shall institute legal proceedings in which conduct described in provision
19.016.01. is the basis of a request for relief consisting of suspension of that congregation from the rights and privileges of a congregation of this church or removal of that congregation from the roll of congregations of this church. A
congregation of this church shall not institute legal proceedings against this church
or a synod of this church seeking injunctive or other relief against the imposition
or enforcement of any disciplinary action against that congregation.
As used in this constitution and bylaws, due process means the right to be given
specific written notice of the charges against any person or entity of this church,
the right to testify in person or remain silent (at the election of the accused), the
right to call witnesses and introduce documentary evidence concerning the pending charges, the right to confront and cross-examine all witnesses in support of
such charges, the right to a public hearing at the request of the person or entity
charged, and the right to be treated with fundamental procedural fairness. Any violation of these rights shall be grounds for reversal of an unfavorable finding and
the right to a new hearing.
It is the intent of this church that all matters of discipline should be resolved internally to the greatest extent possible. It is the policy of this church not to resort to
the civil courts of this land until all internal procedures and appeals have been ex-
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hausted, except for emergency situations involving a significant imminent risk of
physical injury or severe loss or damage to property.
OrdainedMinisters
19.15.01. Ordained ministers shall be subject to discipline for:
a. preaching and teaching in conflict with the faith confessed by this church;
b. conduct incompatible with the character of the ministerial office;
c. willfully disregarding or violating the functions and standards established by
this church for the office of Word and Sacrament; or
d. willfully disregarding the provisions of the constitution or bylaws of this
church.
19.15.02. The disciplinary actions which may be imposed are:
a. private censure and admonition by the bishop of the synod;
b. suspension from the office and functions of the ordained ministry in this
church for a designated period or until there is satisfactory evidence of repentance
and amendment; or
c. removal from the ordained ministry of this church, except in the case of discipline for willfully disregarding provisions of the constitution and bylaws of this
church, other than 19.15.01 a., b., and c.
19.15.03. Charges against an ordained minister which could lead to discipline
must be specific and in writing, subscribed to by the accuser(s), and be made by
one or more of the following:
a. at least two-thirds of the members of the congregation's council, submitted to
the synodical bishop;
b. at least one-third of the voting members of the congregation, submitted to the
synodical bishop;
c. at least two-thirds of the members of the governing body to which the ordained minister, if not a parish pastor, is accountable, submitted to the synodical
bishop;
d. at least 10 ordained ministers of the synod on whose roster the accused ordained minister is listed, submitted to the synodical bishop; or
e. the synodical bishop.
19.15.04. When there are indications that a cause for discipline exists, efforts
shall be made by the bishop of the synod to resolve the situation by consultation;
and if those efforts fail, the synod then shall activate the procedures for further
consultation, investigation, and discipline, if warranted.
19.15.05. A consultation committee and a committee on discipline, both of
which shall be standing committees of the synod, shall be utilized. The bishop of
the synod shall be a member of the consultation committee ex officio, except in
instances where the bishop brings charges against an ordained minister. The
bishop shall not be a member of the committee on discipline. The following procedure shall be employed:
a. There shall be a consultation committee consisting of twelve persons of
whom five shall be ordained ministers, who shall each be elected by the synod as-
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sembly for a term of six years without consecutive reelection. From this committee, the Synod Council, or a committee authorized by the council to make the
selection, shall appoint five persons (three ordained ministers and two laypersons) to serve as a special consultation committee to consider the dispute. The
special consultation committee shall meet with the accused and the accuser(s) in
an effort to resolve the issue(s). If as a result of the consultation the charges are
withdrawn, no further proceedings shall be required. If the charges are not withdrawn, the special consultation committee shall:
1. in the case of charges that do not anticipate disciplinary action, submit a report in writing to the bishop of the synod which sets forth the charges and the
action or actions recommended by the special consultation committee; or
2. in the case of charges that may result in disciplinary action, refer the charges
in writing to the synodical committee on discipline for a hearing.
b. In the case of charges which do not anticipate disciplinary action, the bishop
shall convey the recommendations of the special consultation committee to the
parties. If either party does not accept the recommendations, that party may appeal the matter to the Synod Council, whose decisions shall be final.
c. There shall be a committee on discipline which shall be composed of twelve
persons, of whom six (three ordained ministers and three laypersons) shall be the
standing committee of the synod elected by the Synod Assembly for a term of six
years each without consecutive reelection, and of whom six (three ordained ministers and three laypersons) shall be appointed by the Executive Committee of the
Church Council for the specific case. These six persons, appointed by the Executive Committee of twenty-one persons elected by the Churchwide Assembly for a
term of six years each, without consecutive reelection, to serve as needed in any
of the synods of this church. The accused shall have the privilege of selecting two
of the six who are to be appointed from the pool of 21. Each biennium the Synod
Council shall designate the chair of the synodical committee on discipline from
among the members of the committee on discipline elected by the Synod Assembly.
When a specific case arises, the chairperson of the committee on discipline
shall advise the vice-president of this church of the need for the appointment of six
persons from the churchwide committee to serve with the synodical committee.
The vice-president, as chair of the Church Council, shall then bring the matter to
the Executive Committee of the Church Council for the selection of the six persons panel.
In each specific case that may result in discipline, the synodical committee, as
thus constituted, shall, within 45 days after receipt of the charges, meet with the
ordained minister and the accuser(s) and render its judgment. If the charges are
sustained, the committee shall impose the discipline appropriate to the case. Written notice of the date, time, and place of the hearing and a copy of the charges shall
be delivered to the accused ordained minister and to the accuser(s) at least 20 days
prior to the date of the hearing. At the hearing, the accuser(s) may present evidence in support of the charges, and thereafter the ordained minister shall be enti-
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tied to present evidence. The accused and the accuser(s), or other person acting on
behalf of either of them, shall be entitled to question the other party or any of the
witnesses appearing on behalf of the other party. A verbatim record shall be made
by a stenographer or by a tape recording of the hearing.
d. The decision of the committee on discipline shall be final unless, within 30
days, the accused ordained minister shall appeal the case to the Committee on Appeals. The decision of the Committee on Appeals shall be final.
e. If in the course of the proceedings, it should become apparent that the pastoral office cannot be conducted effectively in the parish being served by the ordained minister due to local conditions, the bishop of the synod may temporarily
suspend the pastor from service in the parish without prejudice and with pay provided through a joint churchwide/synod fund and with housing provided by the
congregation.
Education and Prevention
Education and awareness of self for the pastor and the congregation are key elements in the prevention of sexual misconduct. To be effective in preventing sexual
misconduct, education and in-service training must be a priority for the church.
Synod Policyfor Pastors:
Pastoral education needs to emphasize training concerning pastoral intimacy;
including the trust which parishioners place in their pastors at times of vulnerability and the issues in the personal life of the pastor which place him/her at risk to
behave inappropriately. This education should include knowledge of ethical guidelines and standards, and training in personal emotional health care for the pastor.
El. Pastors who do any in-depth counseling of psychological issues are encouraged
to receive qualified consultation/clinical supervision at the rate of one hour for
each 8 to 10 hours of counseling performed. It may be permissible to charge a
fee for counseling persons who are not members of the congregation, the proceeds helping to pay for qualified supervision. It is recommended that no more
than 8 to 10 hours per week of counseling be provided by the congregationbased pastor unless he/she is a specialist. No more than four one-hour sessions
with any one person are recommended unless the pastor is under supervision. In
consultation/supervision, the factors which put a pastor at risk to behave inappropriately should be clearly and openly discussed. Situations involving domestic violence, rape, sexual abuse, and child molestation should be counseled only
under supervision and then to a limited degree. These are best referred as soon
as possible to a specialist by the pastor.
E2. The guidelines and requirements of the American Association of Pastoral Counselors (AAPC), 9508A Lee Highway, Fairfax, VA, 22031, should be followed
by those doing pastoral counseling as their major area of ministry. All counseling in the AAPC policy is done under clinical supervision.
E3. Synods cannot be expected to begin the process for all pastors of education in the
complex area of relationships and the need to protect both pastor and parishioner. Colleges and seminaries preparing full-time church workers need to help

MISSISSIPPI COLLEGE LA WREVIEW

[Vol. 12:97

the professional churchworker become open to self-examination, outside consultation and supervision.
Synod Policy for Congregations:
Congregations should adopt policies which show their concern for their health
and that of their pastors. To properly prepare a congregation in using its leadership
wisely, synod resources and leadership may be of great influence. They are able to
provide training for congregations and councils in congregational and pastoral
health. Congregational policies may be encouraged in the following ways:
Fl. In the call process, the synodical staff may encourage the congregation to include in its self-study time an assessment of its expectations and policies for
leadership.
F2. In the call process, recommendations may be made to budget funds for clergy
care, consultation, counseling resources and education.
F3. Lay training conferences may be encouraged in individual congregations or
jointly among several congregations.
F4. Pastors and professional leaders may be encouraged to ask for and use congregational support.
F5. The Division for Outreach of the ELCA may encourage support systems for pastors as a part of the budget for new congregations/missions.
Some issues to be addressed in the training of congregations include:
G 1. The concept of safe boundaries within which pastors need to function. [See supra El]
G2. Establishing clear and realistic expectations for leaders; i.e., their workloads,
skills, etc.
G3. Establishing and training a pastor/staff support committee to support and facilitate mutual ministry.
G4. Establishing other kinds of support groups within the congregation or in the
community as a personal resource for the pastor. Such groups need insightful
persons who can be honest and compassionate.
Education and Support Opportunities:
Professionaltraining,peer support and consultation:
Parish pastors often feel isolated, victimized by circumstances, personally unsupported and/or lacking professional options. Under stress they may be particularly at risk to the temptation of violating the professional role. Sensitive persons
function best when a trusting atmosphere allows the expression of feelings and the
stresses which prompt such feelings. Ongoing training which bridges the personal
and professional areas of life and allows for intellectual care, emotional nurture
and supportive relationships can contribute to a more positive outlook and a
greater sense of control over one's life, destiny and vocational direction.
Many training opportunities on a local, synodical, or ecumenical level are
available and include:
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H 1. Workshops, seminars, Lutheran and ecumenical programs which are on issues
such as: counseling, alcohol and drug abuse, parenting, adolescence, child and
adult abuse, marriage, family life, sexuality, conflict management for family
and congregation, aging, adult life stages, self-care practices in ministry, and
how to refer.
H2. Support groups among pastors which are intentionally planned and regular in
their meetings. These may be created with peers in cluster areas. Sharing personal needs should be encouraged. Discussion of denominational business and
programmatic issues at the expense of personal issues should be discouraged.
Such groups may wish to use skilled facilitators to keep things on track, especially at first. One or more participants may wish to receive training in group
leadership. Topics relevant to human needs may also be used to encourage sharing but the focus on personal emotional needs should not diminish.
H3. Pastoral mentoring programs are a creative innovation which can be encouraged
on a formal basis. Bishops or other appropriate leaders may select a group of
experienced mature pastors to be available as mentors to one or more less experienced pastors. The recipient may spend at least two hours per month with the
mentor reviewing his/her schedule, sermons (taped), counseling, and self-care
practices. Certified Pastoral Counselors are usually well-equipped to provide
consulting services of this type. The synod's Consultation to Clergy is an available resource.
H4. Individual consultation or clinical supervision are easily arranged in most areas
with competent trained professionals who have an understanding and acceptance of Christian ministry. Supervision is a recommended method for reducing
the factors which place the pastor in risky situations and help the pastor learn
ways to reduce stress in situations of pastoral intimacy. It is appropriate to use
continuing education funds for this purpose. Congregational budgeting for supervision helps the congregation become a partner with the pastor in enhancing
his/her ministry toward them. Lists of highly qualified professional counselors
for supervision are available through the American Association of Pastoral
Counselors, the bishop, clinical Pastoral Education supervisors, pastoral counseling centers, and the like. For pastors in isolated areas consultation resources
can be made available at cluster meetings, pastors' conferences and synodical
conventions.
H5. Small group consultation or clinical supervision groups, similar to the above,
can be arranged more frequently due to sharing of costs with peers. One advantage may be in the wider range of situations presented for discussion by more
participants.
H6. Referral is a vital subject to be learned. Appropriate referral is pastoral care.
Knowledge of the limits of one's ability and time is a strength in ministry. The
pastor's professional role and personal life are usually enhanced when his/her
role is one of pastoral care, concern and spiritual nourishment while in-depth
counseling is handled by an outside professional with whom the pastor is familiar. How to refer in a helpful way is a learned skill appreciated by most laypeople.
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The Pastor's Care:
I1. Personal, marital, and family counseling are nearly always profound experiences. They enhance ministry and reduce the likelihood of problems among
church professionals. Those in ministry need to be encouraged to seek counseling to enhance selfawareness. This is a form of self-care and is also professionally beneficial. Emotional awareness on the part of anyone doing counseling
helps protect the counselee by keeping the personal struggles of the pastor apart
from the counseling process and thereby fostering objectivity.
12. Individual Confession and Forgiveness has been the church's instrument of healing and renewal throughout its history. Its decline in recent generations has
proven to be a loss in the spiritual and emotional life of Christians. Lutheran theology and tradition are richly supportive of this practice. The spiritual confessor
is trained to listen. The confessor helps the person move toward a repentance
which is a change of direction or behavior. Pastors, too, need to have confessors.
The confessor may advise and refer the pastor to specialized treatment as part of
absolution. Absolution then becomes a specific and personal experience of grace
and affirmation. Absolution is not to be given cheaply or easily without genuine
efforts to change. The practice of spiritual confession is nurturing and prevents
serious problems when used correctly and regularly.
Continuing education resources:
J1. As support for education and prevention, we encourage the use of existing resources such as: Lutheran Social Service of Washington, Lutheran Family Service of Oregon, Lutheran Counseling Network, Luther Child Center, The Center
for Prevention of Sexual and Domestic Violence, The Lutheran Institute for Theological Education, Consultation to Clergy, northwest theological training programs, pastoral and professional leaders' conferences, workshops at conventions
and conferences, marriage and family enrichment programs and retreats, enrichment program emanating from pastoral counseling centers, and Growth in Ministry.
J2. The establishment of congregationally based Clinical Pastoral Education (CPE)
throughout the region (in consultation with ACPE) is encouraged. Institution
based CPE programs may also be used by the pastor. Clergy may be encouraged
to participate, not as a punitive measure nor as a reactive step when personal
conflicts and problems arise, but to enhance growth and professionalism. One or
more quarters of training taken early in ministry (or at any time in one's professional life) are encouraged. Funding for congregationally based CPE needs to be
explored. CPE supervisors in the region should be contacted regarding their
availability for such innovative approaches. A list of CPE supervisors can be obtained through Consultation to Clergy.
J3. The use of training programs, consultants, and centers related to the American
Association of Pastoral Counselors (AAPC) is encouraged. These often exist in
smaller cities as well as larger ones. They are ecumenical in sponsorship and
constituency. Pastoral counseling is one of the fastest growing branches of the
mental health profession. Training and supervision by the AAPC will lead to the
establishment of credentials for pastoral counseling. The 'Pastoral Affiliate' sta-

1991]

CLERGYMALPRACT7CE

141

tus in AAPC is designed for the congregational pastor and provide a collegial
and supportive professional organization for those interested in counseling.
Many training programs through AAPC and other counseling disciplines are
linked to university-based graduate degree programs. Grants are often available to
help finance the training.
Clergy and other church professionals sometimes feel undertrained in certain
areas of their work. It is the desire of the Northwest Washington Synod that our
seminaries, as they attempt to broaden training in pastoral ministry, continue to
prepare pastors for human interaction. The synod urges the seminaries to plan
their curriculum so that persons are prepared for the risks of service in a stressful,
pressured and progressively secularized society.

